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CHAPTER 7. 



COMMISSIONER OF RAILROADS AND TELEGRAPHS. 



Section 

245. How appointed, and term ; who eligible. 

246. Bond. 

247. Duties as to railroad bridges, tracks or other 

Btriicturee. 
247a. When railroad companies muH ered f/a/rn at 

croMfnngit. 
2475. Muxf l>r approved by commissinjier of railroadei: 

tM mUty/or violation of thi$ act. 

248. Snail examine into alleged violations of 

law by railroad eompan-es. 
24Sa. Duty of commissioner of raitroad* as to differ- 

nwea bffWHii citiz'n.<aiui comnuni carriers. 
1M9. His ottice, where ; clerk, uppointmeat and 

duties of. 

250. Commissioner's right of free transit on 

railroads. 

251. Annual reports of railroad companien; what 

to contain. 
251a. Requiring railroad companim to pay a fee of 
01U dollar per mile to coimnissioncr) prnalty 
for neglect. 

252. Bl&nkif shall be fumlahed to railroad and 

telegraph companies. 



Sect 



255. 
256. 



257. 

258. 
259. 

260. 
261. 
2(>2. 
263, 
2t-t. 
265. 



Penalty on railroad officers for failure to 

report. 
Annual reports of telegraph companios ; 

penalty. 
Defective returns: when to be amended. 
Railroad companies.oh demand, shall make 

returns rs to contracts with express and 

freight lines, etc. 
Superintendents to notify commissioner 

of all fatal casualties. 
Powers of commissioner in investigations.' 
Penalty for refusing to answer; railroad 

liable therefor. 
List of oftlcers and their residence. 
Penalty for not furnishing. 
How prosecutions carried on. 
Civil actions for pemalty; by whom brought. 
Annual report of commissioner. 
Moneys collected shall be paid into the 

state treasury; fees of prosecuting attor- 
neys. 



Sec. 245. [Ho>v appointed and temi ; who eli^ble.] A commissioner of rail- 
roads and telegraphs shall be appointed by the governor, by and with the advice and 
consent of the senate; and he shall hold his offlte for two years. No person is eligible 
to the office who is an officer or employe of a railroad company, or who owns or is inter- 
ested in the stock or bonds of a railroad company. [64 v. Ill, ^ 1 ; S. & S. 76.] 

For "an act authorizing the governor, auditor of state, attorney general, railroad commissioner, 
and state librarian to sell property deeded by Albert A. Bliss and wife to the state of Ohio by deed 
bearing date February 19, 1852," see 81 v. 175. 

For "an act to authorize the issue of bonds to meet deficiencies in the general revenue fund,'* 
see 83 Y. IM. 

Sbc. 240. [His bond and oath of office.] The commissioner, before entering upon 
the discharge of his dnties, shall give bond to the state in the sum of five thousand dol- 
lars, with two or more sureties, to the acceptance of the governor, conditioned for the 
faithful performance of his duties ; which bond, with his oath of office and the approval 
of the governor indorsed thereon, shall be deposited with the secretary of state. [64 v. 
Ill, §2; S. A S. 76.1 

Sec. 247. [Daty to examine tracks, bridges, etc., supposed to be dangerous ; 
shall prescribe rate of speed for passing over same, or ivholly stop the trains fk*om 
passing ovei* same ; punishment of officers and others for disobeying his orders, and 
penalty against company.] When the commissioner has reasonable grounds to believe, 
either on complaint or otherwise, that any of the tracks, bridges, or other structures of 
any railroad in this state, are in a condition which renders them, or any of them, dan- 
gerons, or nnfit for the transportation of passengers, he shall forthwith inspect and 
examine the same ; and, if on such examination by himself or his agent, he is of opinion 
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4 LAWS APPLICABLE TO RAILROADS. 

that any of such tracks, bridges, or other stractur^ are unfit for the transportation of 
passepgers with safety, he shall immediately give to the superintendent, or other exec- 
utive officer of the company operating such road, notice of the condition thereof, and of 
the repairs, or reconstructions necessary to place the same in a safe condition ; and he 
may also prescribe the rate of speed for trains passing over such dangerous or defective 
track jibridge, or other structure, un^il the repairs %t reconstructions required are made, 
andj^the time within which such repairs or reconstructions must be made ; or if, in his 
•pinion, it is needful and proper, he may forbid the running of passenger trains over 
such defective track, bridge, or other structure ; and if a superintendent or other execu- 
tive officer receiving such notice and order neglects for two days after receiving the same 
to direct the proper subordinate officers to run the passenger trains over such defective 
track, bridge, or other structure, at a speed not greater than that so prescribed, or if the 
runniug of ^passenger trains is so forbidden, then to stop running passenger trains over 
the same ; or if any engineer, conductor, or other employe knowingly disobeys such 
order,'every superintendent, officer, engineer, conductor, or other employe, so offending, 
shall be fined in any sum not exceeding five hundred dollars, or imprisoned in the jail 
for any, period not exceeding one year, or both, at the discretion of the court ; and the 
company operating such road, if it neglects or without good cause falls to make the 
repairs or reconstruction prescribed by the commissioner within the time by him limited, 
shall, for each day that such repair or reconstruction is delayed beyond the time pre- 
scribed, forfeit and pay to the state the sum of one hundred dollars. [64 v. Ill, § 6 ; S. 
& S. 77.] 

See g 1 of * an act for the protection of railroad employes," (85 v. 105), g (8516-Sl). 

Sec. 247a. [When railroad companies must erect gates at crossings.] When, 
in the opinion of the commissioner of railroads, the public safety requires that a gate or 
gates be erected and maintained at any place where a public road or street is crossed at 
the same level by any railroad, and which crossing has been declared by said commis- 
sioner to be a dangerous one, or that a flagman be stationed and maintained, at such 
dangerous crossing he shall give to the superintendent, manager, or other officer in 
charge of such railroad, a written notice that the same is required, and such company, per- 
son or corporation owning or operating such railroad shall erect or station the same 
within such time thereafter as said commissioner shall prescribe. Any company, per- 
son or corporation neglecting or refusing to erect or maintain such gate or gates, or to 
maintain such flagman, when so required as aforesaid, shall forfeit and pay to the state, 
for every such neglect or refusal, the sum of one hundred dollars, and the fttrther sum 
of ten dollars for every day while such neglect or refusal shall continue. [188i>, April 
15; 86 V. 367.] 

Sec. 247b. [Mnst be approved by commissioiieri^f railroads ; penalty for viola- 
tion of this act.] All gates which by the provisions of this act are under the direction 
of the commissioner ot railroads, shall be built in such manner, and within such time, 
and of such material as shall be approved by the commissioner of railroads, and shall 
be located on the highway or street, on one or both sides of the railroad track or tracks, 
as the commissioner may deem the public safety to require, and shall be so constructed 
as, when closed, to obstruct and prevent any passage across such railroad or railroads 
from the side on which such gate may be located. There shall be a person in charge of 
every such gate, and it shall be his duty to close the same at the approach of every train 
of cars, or of a locomotive, and to keep it open at all other times^ For every neglect of 
such duty, such person, upon conviction thereof, shall pay the sum of twenty-five dol-» 
lars. When more than one railroad crosses a public highway or street at such dangerons 
crossing, the expense incurred in the erection and maintenance of the gates provided to 
in this section, and of the necessary gate-keepers, or of a flagman, shall be shared equally 
by the railroad companies alongside whose tracks the gates shall be located. [1889 
April 15; 86 v. 367.] 

Sec. 24S. [Shall examine into alleged violations of law by railroad, its oiflioerBf 
agents, or employes.] When the commissioner, upon complaint, or otherwise^ bi^ 
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reason to believe that any railroad company, or any officer, agent, or employe of any 
railroad company, has violated, or is violating, any of the laws of the state, he shall 
examine into the matter. [64 v. Ill, §5; S. & S. 76.] 

Sec. 248a. [Duty of commissioner of railroads as to differences between citi- 
aens and common carriers.] When the commissioner, on complaint or otherwise, hai 
reason to believe that differences have arisen between citizens of the state and any cor- 
poration operating as a common carrier, within the state, he shall examine into the 
matter, and shall report his findings to the general assembly, if in session, otherwise to 
the governor. [1886, May 18 : 83 v. 206.] 

Sec. 249. [Office in tlie state konse ; may appoint a clerk ; powers and duties 
of the clerli.] The office of the commissioner shall be in the state house ; and he may 
appoint a clerk, which appointment must l>e evidenced by the certificate of the com- 
missioner: the clerk shall discharge such duties as are assigned to him by the commis- 
sioner, and he may issue subpoenas for witnesses and administer oaths in all matters 
pertaining to the duties of the office of commissioner. [68 v. 55, ^ 3; 8. & S. 80.] 

Sec. 250. [Commissioner may pass free oyer all railroads.] The commissioner 
shall have the right of passing, in the perform4bce of his duties, on all the railroads 
within the state, and upon all trains, and any part thereof, free of charge. [64 v. Ill, 
2 4; 8.&S. 76.] 

Sec. 251. [Annual reports of railroad companies ; when to be made ; what to 
contain ; casualties and other information required by the commissioner ; reason for 
failure to report any item, to be given.] The president, or other officer in charge of 
any railroad, situate in whole or in part within the state, shall, on or before the first day 
of September, in each year, make and file in the office of the commissioner a report, 
verified by the oath of such officer, for the year ending on the thirtieth day of Jane 
preceding, which report shall state : 

As to Slock and Debt. 

1. The amount of capital stock subscribed. 

2. The amount of capital stock paid in. 

3. The amount of .funded debt. 

4. The amount of tioating debt. 

Total amount of paid in stock and debt. 

Cost of Road and Equipment, 

5. Cost of right of way. 

6. Cost of^ construction. 

7. Amount of all other items embraced in cost of road. 

8. Cost of equipment. 

Total cost of road and equipment. 

Characteristm of the Road^ etc, 

9. Length of main line, single track, laid with rail. 

10. Ltength of branches, single track, laid with rail. 

11. Length of double track, main line and branches; 

12. Aggregate length of sidings and other tracks, not enumerated above. 
Total length of rail computed as single track. 

13. The maximum grade, with its length in main road, and also in branches. 

14. The shortest radius of curvature, with length of curve in main road, and also 
in branches. 

15. Total degrees of curvature in main road, and also in branches. 

16. Total len<2:th of straight line in main road, and also in branches. 
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17. Number %f wood bridgi^^T and ag^f regale lenf^th. 

18. Number of iron bridges, and aggregate length. 

19. Number of stooe bridges, and aggref^ata length » 

20. Tbe greatest age of wocul bridges, 

21. Number of wood trestles, and Aggtugi^im length. 

22. The greatest age of wood trestlt?8- , 

23. Number and kind of tu do els, and aggregate lenglb. 

24. Length of fence required to inclo^ road, both sidee^ and reasons wbjr not 
completed. 

25. Number of engines. 

26. Number of express and baggage cars. 

27. Number of passenger cara. 

28. Number of freight cars. 

29. Number of other cars. 

30. The highcbt rate of speed allowtHl by eiprcBt passenger traini. 

3L The highest rate of speed allowed by oiall and aceumtuodation traias, 

32. The highest rate of spend allowed by irdgbt trains. 

33. The rate of fare for paf^-t^rlgL*rs ubarKcrd for the resiwctiTe claaae* per mUe. 

34. The highest rate per ton per mile charged for the tranHportation of the T&riQiu 
classes of freight, through and local, 

Doin^ of the Year^ 

35. Length of new rail laid, 

36. Length of re-rolled rail laid. 

37. Number and kind of bridges builtj and length. 

38. Number of miles run by f^a&aenger trains, 

39. Number of miles run by freight trains- ' 

40. Number and kind of farm animaU killed, and amount of damage paiJ 
therefor. 

41. Number of passengers (all clasRes) carried. 

42. Number of p'assengers carried one mile. 

43. Number of tons of local freigbt carried. 

44. Number of tons of through freight carried. 

45. Total movement of freight, or number of tons carried one mile. 

Earning for the Yettr* 

46. From transportation of paaflengers. 

47. From transportation of freight. 

48. From mail and express service. 

49. From all other sources. 
Total earnings for the year, 

ErxpCTiditureM for Iks 7«af* 

50. For construction and new equipment, 

51. For maintenance of way and structures. 

52. For maintaining and operating motive power and cars« 

53. For transportation expenses, includkig those of stations and trains. 

54. For interest on bonds and other indebtedness. 

55. For dividends, stating rate per cent. 

56. All other expenditures for nifinagement of road, and for other purposes. 
Total expenditures during the year. 

57. All casualties resulting in injurier^ to persons, giving the extent and causcfi af 
each, and such other and further information as may be re c| aired by the eommLseiooer; 
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I 
but if any companj is unable to furnish such required information, the reasons of such 
inabiJitj shall be given, [65 v. 183, ^ 9 ; 8. & S. 78.] 

Sec. 251a. [Requiring railroad companies to pay a fee of one dollar per mile to 
commissioner; penalty for neglect.] At the time of filing the report required by 
section two hundred and fifty-onej every corporation or company operating a railroad, or 
any part of a railroad, within this state, shall pay to the commissioner a fee of one 
dollar per mile for each mile of track, whether main, branch, double or side track, 
operated by them within this state. Any corporation or company failing to pay such 
fee, at the time prescribed, shall forfeit and pay a sum of not less than one thousand 
nor more than five thousand dollars. All fees received by the commissioner under this 
section shall be paid by him into the state treasury, upon an order from the auditor of 
state. [1889, April 15 : 86 v. 351.] 

Sec. 252. [The commissioner shall furnish to railroad and telegraph companies 
blanks for reports.] The commissioner shall prepare and furnish to each railroad com- 
pany, or to each organization having one or more railroads in charge, and to each tele- 
graph company or chief manager thereof in the state, or having lines in the state, blank 
forms for making the reports required by this chapter, which blanks may be so prepared 
by the commissioner as to obtain the information required by the foregoing inquiries 
more in detail, or omit such of a historical or permanent character as may have been 
given in previous reports. [65 v. 183, ^ 9 ; S. & S. 80.] 

Sec. 253. [Penalty against ofHcer of railroad for failure to report.] A presi- 
dent or other officer in charire of a railroad, whether doing basiness or in course of 
construction, who refuses or neglects to make and furnisli the report at the time pre- 
scribed in section two hundred and fifty-one^ or any report required by the commissioner, 
shall forfeit and pay a sum not exceeding one thousand dollars; and he shall be subject 
to a like penalty for every period of thirty days thereafter he so refuses or neglects to 
furnish the same. [70 v. 158, HO ; S. & S. 78. ] 

Sec. 254. [Annual report by tolotrraph company : when to be made and what 
to contain.] The president or chief ofiicer of every telegraph line or company, whether 
the line is doing business or is in process of construction, sliall make a report of the 
business of sijch line or company to the commiasioner, in such form as he directs, on or 
before the first day of September, in each year, for the year ending on the preceding first 
day of June, which report must he verified by the oath of such president or oflicer in 
charge ; and for neglect or refusal to make and furnish such report at the time herein 
named, the company owning such line shall forfeit and pay any sum not exceeding five 
hundred dollars; and the company is subject to a like penalty for every period of thirty 
days thereafter such president or chief officer so refuses or neglects to furnish the same. 
[70 V. 158, i 11.] 

Sec. 255. [Defective or erroneous reports shall ))e amended in fifteen days ; 
returns must confonn to forms prescribeil ; reason must be given for any failure in 
this respect.] When the returns of any corporation required to report to the ccm- 
missioner of railroads and telegraphs are incomplete, defective, or probably erroneous, 
the commissioner shall notify such corporation thereof, and it shall thereupon amend 
the return in the matter or matters named, and ma-ke return of such amendment within 
fifteen days ; and all returns shall be'in strict accordance with the forms prescribed by 
the commissioner; but if any corporation finds it impracticable to return all the items 
in detail, as required, it shall state the reason why such details can not be given ; but the 
fact that it does not keep its accounts in such manner as to enable it to make such re- 
turns shall not be considered or taken as a valid excuse; and if the form for the 
returns and report' furnished by the commissioner makes necessary any change or alter- 
ation in the ordinary method or form of keeping the accounts of such corporation, he 
shall give to such corporation at least thirty days' notice thereof prior to the com- 
mencetoent of the year for which the changes and additions are necessary in order to 
make the full returns required. [70 v. 276, 1 1.] 
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S£c. 256. [Companies operating railroads sliall fnmisli copies of leases and 
contracts with otlier companies doing business tliereon.] Every corporation or com- 
pany operating a railroad, or any part of a railroad, within this state, shall, on demand 
of the commissioner, furnish him with copies of all leases, contracts and agreements 
with express, sleeping car, freight, or rolling stock companies, or other companies doing 
husiness upon or in connection with such itoad ; and the commissioner shall have power, 
personally or by agent, to examine any officer, agent, or employe of any railroad com- 
pany, or of any of said other companies, under oath, relative to the stock which any 
officer, agent, or employe of the railroad company has in any of said other companies 
80 doing business upon or in connection with such road, and his pecuniary interest 
direct or indirect, in any of said other companies. [70 v. 276, §^ 2, 3.J 

Sec. 257. [Fatal accidents shall be nDtiiied to commissioner by telegraph, and 
he may examine into the cause of the same.] The superintendent of every corpora- 
tion operating a railroad, or any part of a railroad, in this state, shall promptly notify' 
by telegraph the commissioner of all accidents happening on such railroad, or part of a 
railroad, in this state, resulting in loss of life to any person or persons; and the com- 
missioner may, personally or by agent, examine into the cause and character of such 
accidents. • [70 v. 276, § 2.] 

Sec. 2.>8. [Commissioner has power to subpoena witnesses, etc.] The commis- 
sioner, in the discharge of his duties, has power to subpoena witnesses, administer oaths, 
compel the production of books and papers, and punish for contempt in the same 
manner and to the same extent as justices of the peace. [64 v. Ill, J 5; 70 v. 276, ? 3; 
S. & S. 76.] 

Sec. 259. [Pt nalty for ofiBccr, agent, or employe of railroad to refuse to answer 
question.] An officer, agent, or employe of any railroad company who refuses t# 
answer any question propounded to him by the commissioner in the course of any 
examination authorized by this chapter, shall be fined in any sum not Jess than fifty 
dollars nor more than five hundred dollars ; and the property of the railroad company 
of which he is an officer, agent or employe, is liable to be taken in execution to satisfy 
the fines and costs in such cases. [70 v. 276, § 3.] 

»Sec. 200. [Statement required to be made by railroad companies.] The secre- 
tary of each railroad company, and of each telegraph company, now doing business, or 
whose line is in process of construction, or which may be hereafter organized in the 
state, shall, within thirty days after the election of the direct9rs of such company, make 
out and forward to the commissioner of railroads and telegraphs a list of the officers 
and directors of their respective companies, giving the place of residence iind post-office 
address of each ; and thereafter, if any change occurs in the organization of the officers 
or board of direclorR of the company, shall notify the commissioner of railiyoads and 
telegrapba of the fact of such change, and the residence and post-office address of each 
of the oftioers and directors. [70 v. 155, § 1.] 

Sect. 2<>1- [PeiiuHy for failure to comply.] For a failure to comply with the 
provinvoug of th« preceding section, any company so neglecting for thirty days after the 
tirtie tierein provided^ i^hall be subject to the same penalties as attach for neglecting or 
refusing to make the retjuired annual report to the commissioner of railroads and tele- 
graphs, [TO v. 155, i 2.] 

He( . 2i\2. [IVoMcciitions for fines only to be by civil action, and for fine and 
imprtsoitiiirnt l>y Indictment.] All prosecutions against railroad or telegraph corn- 
pan ies^, or any officer, ageut, or employe thereof, for forfeitures, penalties, or fines, with- 
out iniprbonident, provided for in this chapter, shall be by civil action in the name o£ 
the Etate; aud all proc;*^ coitions for penalties involving imprisonment shall be by indict- 
menu [U v. Ill, '^, 7- 70 v. 276, § 3; S. & S. 77.] 

Sk^'. 2IJ;5, [Projiccution by civil action : by whom brought.] The civil action 
proTi<ied for in the next preceding section shall be brought by the prosecuting attorney 
of the proper county, at the instance of the commissioner ; and may be brought by him 
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at the instance of any citizen who will become liable for the costs, and if so bron/icht, 
and the action fails, the costs thereof shall be adjudged against such citizen. [64 v. Ill, 
J 8; S.&S. 77.] 

Sbc. 204. fAiinnal report to be made by the commissioner, and what to con- 
tain.] The commissioner shall make to the governor, on or before the first day of 
January of each year, a report of the affairs and condition of all the railroad and tele- 
graph companies having lines in this state, and also of accidents on railroads resulting 
in injuries to persons, and the circumstances and cause thereof ; and he shall include in 
his report such other information and such suggestions and recommendations as, in his 
opinion, are of importance to the state. [74 v. 33, § 12; S. & S. 80.] 

Sec. 265. [Moneys collected shall be paid into the state treasury 5 fees of 
prosecuting attorneys.] All moneys arising from suits in the name of the state, or 
prosecutions against railroad companies or against any of their officers or employes, for 
violation of any of the provisions of law relating to railroads, shall be paid into the 
state treasury; but prosecuting attorneys shall, for any moneys collected therein by 
them, be allowed ten per centum thereof for their services. [64 v. Ill, g 7; S. & S. 77.] 



CHAPTER 2. 



RAILROAD COMPANIES. 



Section 



Powers. 



3270. May construct and maintain a railroad, 

etc., and where. 

3271. How terminus fixed In certain case. 

3272. How line or termini may be changed. 

3273. Change to be certified to secretary of state. 

8274. Mortgage covers line as changed. 

8275. When and how route may be changed. 

3276. Company liable for damages, and certain 

Bubsortptions canceled. 

3277. May change location qr gradie, when. 

3278. When land may be appropriated to make 

such change. 

3279. Certain companies may extend road into 

other states. 

3280. May construct branch roads. 

3281. May enter noon and appropriate land for 

certain purposes 
» 8282. What lauds a company may acquire. 

3283. How right to occupy road, street, alley, 

etc., may be acquired. 
8284. May divert road or streom when necessHry. 

3285. May cftnstnict its bridges as toll bridges; 

tolls thereon. 

3286. May issue bonds for certain purposes, and 

secure same by morigHgo. 

3287. May borrow money, aud stcure the same 

by pledge of its property. 
8288. How mongBge or pledge may be made. 

3289. Where such mortgage to bo recorded. 

3290. How directorH to dispose of securities. 

3291. Directors may open transfer books in other 

states. 

3292. When directors may elect a vice-president. 
• 3298. When directors may elect a trca^surer. 

3294. Number of directors may be increased or 

diminished. 
8295. Directors may be classified at stockholders' 

meeting. 

3296. May be classified at annual elections. 

3297. Further application of two preceding sec- 

tions. 

3298. Subscriptions payable on completion of 

the road authorized. 

3299. Certain property of certain companies ex- 

empt from executiou. 

3300. Wheyi a railroad company man aid, Jrasfc, or 
j)Urcha,-'< another; iffecf of such purchase. 

3301. Tw<t-third>^ of the utarkho'ldcrti of each com- 

pany must assent to lease or purchase of rail- 
road. 
8302. How a dissenting stockholder may sell his 
stock. 

3303. When the court may appoint arbitrators. 

3304. Notice of applioation therefor; how given. 

3305. Lea^r of railroad : security required; void if 

rental not paid: lessor and U sst ej(nntly liable. 
8306. How an extension of a line authorized. 

3307. For what purposes capital stock may be 

Increased. 

3308. Proceedings to Increase stock. 

3309. " Common " or " preferred " stock may be 

issued : sale thereof. 
2S09a. Jiailroad companies may honov money and 
irisiir securiti/s in lien of preferred stock; 
liow procitds to he applied. 

3310. Factsto be certified to the secretary of state. 

Regulations. 

3811. I\a ilroad compan iet^ m uM establish a principal 
office. 

3312. [Repealed.] 

3313. tiecurities sold to directt>rs under par, 

void. 
3814. When directors are personally liable to 
stockholders. 
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3315. Certain persons ineligible to ofllce or ap 

pointment. 

3316. Acts of such persons void, and penalties. 

3317. How authority obtained to bridge canalfl 

and navigable waters. 

3318. Certain bridges established. 

3319. Attomey-gent-ral to enforce section three 

thousand three hundred and aeventeen- 

3320. Passenger traiTis must atop at ct:rtain statUtnt. 
3.321. Land covered by right of way not to be 

taxed to owner. 

3322. When release of right of way papers to be 

recorded. 

3323. Must erect sign-boards at road crossinijB. 

3324. lia ilroad compan i/s m ust conMruct a nd maim- 

tnijifrncci'. crossings and cattk-gunrdA. 

3325. When landowner may construct fence ai 

company's expense. 

3.'^26. Company to keep fence In repair. 

3:?27. When private crofising^ must be built. 

33'28. When landownei may build at eompany'i 
expense. 

3^29. When five preceding sections do not apply. 

3;W0. When company may build fence at Land- 
owner's expense. 

a331. Penalties for not construetlng and repair- 
ing fen<'es.etc. 

3332. Right of landowner to use culvert, etc, 

fore4ittIe-WHy. 

3333. Railroad cro.'^iHijs; howtobemade; crossing 

of trains ; how to be regulairA ; when trains 
may i-russ without sfopplna. 

3334. Rules to be made ana published. 

'SiV^\ Penalties for violations of section three 
thousand three hundred and thirty-three. 

.^336. SioJiaUi at railroad cro.%sing9. 

3:W7. Penalties for violations of preceding sec- 
tion. 

3'«*,8. Whole track to be of uniform gauge. 

3:^i9. When tracks must be used in common. 

'SMO. When connections may be made. 

3341. When companies must transport cars of 
other companies. 

3312. Ways for water must be provided. 

XI13. Proceedings to enforcj preceding section. 

ail I. \N hen the probate judge may let the work. 

3^5. Sale of the work , and procc-edings thereon. 

ii:Me>. Fees of otficers in ».ueh cases. 

3347. Movable bridge between passenger can 

required. 

3348. Penalties for violation of preceding aeo- 

tion. 

3349. When two prccedi ng sections do not apply. 

3350. Comminsiouer of railroads must enforce 

certain sections. 

3351. Pn scribing heating apparatus for railroad 

cars 

3352. [Repealed] 

.3:^.53. How passenger cars to be lighted. 
3.354. Penalties for violating certain sections. 

3355. When and how freight ways may be con- 

structed. 

3356. When plan of freight-way must be ap- 

proved by commissioner. 

3357. How railroad scrap metal shall be Bold. 
335S. Penalties for violation of last section. 

3359. What is the evidence of title to such scrap. 

3360. When a mixture of such scrap deemed a 

confusion of goods. 

3361. Company may replevy scrap ; proceeding 

in the action. 

3362. Penalties for obstructing the laying of fi 

track. 
3.36.3. When and how a company may dlss<dy©, 
3364. When companies must cross streams oa 

the same bridge 
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3365. ProceediDgs to appropriate joint use of 

bridge. 

Fare and Freight. 

3366. To or from points competing with the 
public works. 

Tariff of rntes to be published, and how 

changed. 
Certain eontraoU inhibited. 
When trunk roads must not discriminate 

between other roads. 
Must forward freight by line named by 

shipper. ♦ 
Preceding section may be enforced by in- 

>u net ion. 

lot to discriminate between way and 

through frtlgbt. 
Nor against points in the state. 
Hates of pawscjiger fare prescribed. 
Rates of freight prt-scrlbd. 
Penalties for violation of two preceding 

sections. 
When the three preceding sections do not 

apply. 
Rates of fare and frflj^fht on branch roads. 
Cfrfahi coiitrnds for • il of railroati jtritpi rfy 

tint viiUd agalityf ••i'"l if '>,'■• or innocnit piiv- 

chai'trs ujih.s acunhd orrupy Jilrd withstc- 

rtfani nf li^atr. 
In nrlttf n rontrarlfforl'-a^itngsift-h propt rh/. 

parde.-i )fm>/ prwldr for ronditiotnil ^///r nf 



8367. 

3368. 
3369. 

3370. 

3371. 

3372. 

3373. 
3374. 
3;^.">. 
3:i76. 

^377. 

337S. 
337NI 



3378/i 



j/ol 



mmr; parti' x map proridf that tin proprrlu 
gfadl ntiuiii) ill tilt Ir.tHtr or vfodin' uutil 
pyinhasf mom u paid. 

8:^?V. & rrt tfinf of iitair In jUr t'Oidracf ; // /y fcf^. i tr. 

:JS7Sd. Coristrt'liKj appUcafifm- of jortiini,>g so tions. 

Consolidation. 

:^379. When companies whoso roads are in tiie 

stnte Tnfly<<»nsolidMte. 
3380. Couiudidation of duntff'tic vith fort lyn rail- 

u'ky corporal (Oil. 
:IXJ*1. Pmcf^dhipyt 10 'JJ''et s/'.'A /xmynlidation. 
.'?:>S2. ErtVct of the «preemcat to conKolidate. 
3.^>. Ell dion of dirtrforx of i\m.ii>^idatrd (umpany. 
SAM. Property of the old <'om panics vests in llie 

n»-w. 
S^^SiT) Prir'cJpal otiice to be cstaMisshed. 
:t^8e. A(>tlou8 Hgain«it new comjiany. 
' 3^1. Taxation of road partly In this state. 
3388. Stockholder refusing to consolidute must 

arbitrate. 
8389. When arbitrators to be appointed by 

a judge. 

3390. Notice to be given of application for such 

appointment. 

3391. ElTect of th«' aereement of consolidation 

ab fcvi.l^n (:..*. 
3,?92. In actions ngainst new c<»mpany, certain 
proof dispensed with. 

Reoiicanization. 

3393. When proceedings for reorganization may 

be had. 

3394. M» eting of creditors and proceediags ^ 

thereat. 

3395. What must be certified to the secretary of 

state. 

3396. The property and powers of the new com- 

pany. 
3397- Further powers of the new company 
3397a. Isauc of iitock or xeatritirA bfj coiiipanif>i or- 
- QQnizad or n organized iindtr ngrn mfuti*; 

tcrwt* of 9i(ch arir((mcnt>i to appear on stock 

and ffCiiriticH /.v>?/f</; righU* of Itoldrrf!.* 
f398. Lien of mortgages, etc. , 

Sf^8a. Litn for labor pcrfonnid for railroad com- 

jpanij. 
339?*. iTaw meh Urn tmforad. 
339n; In (Sife of ml* , court to retain amonnt of Urn. 
3398d, What to hr^onc in casejudgmt^f rrtun'ired. 
3390. These nrovisions applicable to certain 

other companies. 
3400. The property mortgaged may be sold 

withbut appraisement 



Section 

3401. When creditors of company may agree on 

capitalization. 
3102. Secretary of state to publish notice of the 

agreement. 
.S4'"3. Other creditors may sign the agreement. 
8404. Rights of those who do not sign. 

3405. When the court to wake order touching 

costs. 

3406. Agreement may be between each interest 

and the company. 
8407. When the road is used by two companies. 

3408. When stock or bonds are held in a fiduci- 

ary capacity. 

Private Sales of Roads. 

3409. When a corapanv may sell its road-bed 

etc. 

3410. Th« transfer to be by deed. 

IMll. Two-thirds in interest of stockholders 

must « onsent. 
3412. Wliiit interest dissenting stockholder may 

retain. i 

lillH. Title to property vests ip grantee. 
;U14. Certain rights o*f way forfeited. 

Receivers. 

34ir>. Mhvku 'nndbt^siiedwithoutleaveofcourt. 

.sue. Wiiere net ion may be brought and service. 

3417. Application of funds and lien thereon. 

;^118. Wliere receiver must (lepo.sit money. 

Ji^dicial Sales of Road.s. 

8419. How pnrchhser of railroad may acquire 

franchise. 
.'il20. '^r-rtrtin roa'ls may b*-* sold nt judicial sale. 
:!121. Tht receiver must pettion iberefor. 
%\1'Z. Onler for ai^praJM-nuMU of road. 
^'20. Notice ol s-le to be pnblishc*!. 
;>424. ^ onfirnuition of snle. ;i'id deHrl, 
8125. How pro- et'(ls of kuIo oiHtributed. 
;U2ti. Wiio may puflmwe ^n(■h pro'>i rty. 
o42tkl. P tinhorn- of railroad at jodicial sab' may 

St I! .'■:aii)C: )}ront to ht rrmrdri! 
3426'). Bnilroad fo'/i>i)anu, and ami numlur of pcr- 

sniis. itinii hfrifiur ])iirr}uucr-<; p\i.rciui.''trH 

may hicunte incorpavnt'd. 

Railiioai) Police. 

AppointmnU if railroad poller ; tUrir qnaliii- 
nifiiois, ti ini'of of/icv , and n nvationof com-' 
mi^<ion. 

Onfli : rtrnrd of rtnii mission ; po'>'( rs and lia- 
l>ilitit!t (f such polirr. 

Power of sucn poli<'e to enforce regula- 
tions of roii'i.anri mnkc arr*8ts. 

Svrh poHrt to iitar hadijis, (cli'jn. 

( (JinpeiiJ-ation of police. 

\\ hen powers cert-e. 

Win'U ti pa^^t•uger conductor is a police- 
man. 

When comlnctor may eject a pasHcnger. 

When he may arrest a i)ii«-senf^er. 

Penalties auainfJt conductors for \dolation 
of certain scfiions. 

Street Railways. 

Wherestret't railways may be constructed. 
Wlio may grant autlh>ritij la consiruvt name; 
iriso. 
illni consent of oirm n^ of more than onc- 

hnlf of fv i fronf n< rrssarif. 
When property may be appropriated for 

such rail WHYS. 
The authority controlling the public road 

must consiMit. 
Form of oath in appropriation proceed- 



3427 



.•^430. 
3-131. 

.^4:V2. 
34;^;. 

34.34. 
3485. 
34:36. 



8437. 
3438. 

3439. 

3440. 

3441. 

Sf442. 

3413. 



^;: 



mgs. 
Co mcil, etc., may fix terms and condi- 
tions. 

Inclined Plane Railways. 

3444. Powers of inclined plane railway com- 
panies. 
3-145. How street cro^^sings to be made. 



12 LAWS APPLICABLE TO RAILROADS. 

For " an act for the proleotion of raiUoad employes " (85 v. ^05), see ? (85h'»— SI) et seri. 
For •• an act to provide for the Improvement and development of raflroaris owjii^d in common 
by two or more railroads within this state " (80 v. Ill), see ^. (8516-33) et seq. 

For further legislation on this subject, see the subject of " Kailroada/' ^, ^Kli»— 23) et Be<i. 



Sec. 3270. [May construct aiid inaintain a railroad, etc., and whprt p] A rail- 
road company now existing or hereafter created may maintain and operate?, or eoo- " 
struct, maintain, and operate a railroad, with a single or double trat^k, with sut*h side 
tracks, turnouts, offices, depots, round-houses, machine shops, wat'^r lu a ks, telegraph 
lines, and other necessary appliances, as it deems necessary, between the pgintfi tiEiined 
in the articles of incorporation, commencing at or within, and exte^idmg to or iiaio any 
city, village, town, or place named as a terminus of its road. [69 v, 5t*3| ^ 4; B. & S* 
110; S. &C.275.] 

No capacity to engage In the telegraph business generally. Power exteudii only tomchhual' 
ness as is necessary and convenient to the management ol the railroad: Railroad Co. r. Telegraph 
Co., 38 O.S. 21-31. m 

As to enforcing contracts ultra vin.t: Ih. 24. 

Sec. ;J271. [How terniiiiiis (ixod in certain cases.] When a icrrainufi named in 
the articles of incorporation is a county upon the line or boundan of the wtate, the 
president and directors of the company, upon the location of the road in ihat frmtatj, 
shall make and acknowledge a certificate definitely fixing the location in wucii county^ 
and file the same with the secretary of state. [69 v. 163, § 1.] 

Where a railroad company changes a terminus of its road from one county into an adjoining 
county, under the act of 1872 (69 v. 163), the mere fact that the route to the new terminus parses 
through a third county will not invalidate existing subscriptions to capital si^iock : Jewcti i\ Rail- 
way Co., 34 O. S. 601. 

Sec. 3272. [How line or termini may be changed.] A cou^any may, bj a 
resolution adopted by a majority of its board of directors, at a nieeiing thereof duly 
called for the purpose, w^ith the written consent of three-fourths in inteivst of ita stock- 
holders, chjinge the line, or any part thereof, and either of the propotied term in i, of it£ 
road; but no change shall be made which will involve the abandonment of any part of 
the road, either partly or completely constructed; and any subscription of sloek made 
upon the faith of the location of such road, or a part thereof, upon any line abandoned 
by such change, shall be canceled at the -written request of the subscribt>r nut having 
consented thereto, filed with the secretary or other chief officer of the company, witkin 
six months after such change. [73 v. 115, § L] 

A subscriber who expressly stipulates against any change in the line of roari, is not reqaltud to 
request in writing the cancellation of his subscription: Railway Co. r. Fisher, 'VA O. a. iWl. 

Sec. 3273. [Change to be certified to secretary of state*] Wb^n any such 
change is made, the same shall be described in such resolution, a \\n\s autheniicated 
copy of which, under the seal of the company, shall be fifed with the fiecretarv of Hiate, 
and by him recorded, with proper reference, on the record of the artick*^ of incorpora- 
tion of the company, and when so filed, such change shall be cons^idert^] ati made, and 
shall be as valid and binding as if such changed line had been tlie line ori^maily 
described in such articles. [73 v. 115, ^ 2.] 

Sec. [3274. [Mortgage covers line as changed.] When any ^^^^h. con^pany haa 
issued its mortgage bonds for the construction, of its road, the record of the mongage 
securing the same, in each county through or into whi^h the changed line of the road 
passes, shall be ns effectual to errata a lien upon the changed line of road^ and upon the 
property of the company, as if such mortgage contained a complete description of such 
changed line and of such property. [73 v., 115, § 3.] • • 

Sec. 3275. [Wlien and how route may be changed.] When a company, ihe lio^ 
of whose road has not been finally located in whole or in part, lindB it nec£«eary, in 
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order to avoid dangerous or difficult curves or grades, or dangerous or unsubstantial 
grounds or foundations, or for other reasonable cause, to pass through a county not 
named in the articles of incorporation, or to avoid passing into or through a county 
named therein, other than a county in which a terminus of the road has been fixed by 
the articles of incorporation, or in which is located a town or place by or through which 
the line of such road is to pass, the president and directors of the company, or a ma- 
jority of them, may, under their hands and seals, make a certificate declaring such 
necessity, and the cause thereof, and name therein the county or couuties through which 
it may be necessary to pass, or which it may be necessary to avoid, which ceriificate 
shall be acknowledged and certified as provided in chapter one of tliis title, and 
forwarded to the secretary of Ftate; and a copy of such certificate, duly certified by the 
secretary of state, shall be evidence of the facts therein stated; but nothing herein 
shall be construed to authorize the abandonment of any part of such couipany's line 
that has been finally located, or a change of the general route of the line of such road, 
or the terminal points named in the articles of incorporation. [71 v. .54, O] 

Sec. 3270. [Company liable for damages, and certain subscriptions canceled.] 
When the line of road of any company is, uj;ider the preceding section, diverted from a 
county named in the articles of incorporation, the company shall be liable in damages, 
if any be caused by such change or diversion, to any person owning land in such county, 
and all persons who subscribed to the ca[>ital stock of the company on the line of that 
part of tjie road so changed shall be released from all obligations to pay their subscrip- 
tions; but no action shall be comnienred for such damages after six months from the 
filing of such certificate with the secretary of state, and the publication of notice thereof 
by tke company, for four consecutive weeks, in some newspaper printed in such county, 
or, if no newspaper is printed therein, in some newspaper having general circulation 
therein, saving the rights of infants, lunatics, and persons imprisoned, for six months 
after their disability is removed. [71 v. 54, § 2.] 

Sec. 3277. [3Iay change location or grade, when.] For the purpose of avoid- 
ing annoyance to public travel, or dangeroua or ditlicult'curves or grades, or unsafe or 
unsubstantial grounds or foundations, or when the road-bed has been injured or de- 
stroyed by the current of any river, water-course, t>r other unavoidable cause, or for 
other reasonable cause, m company may change the location or grade of any portion of 
its road, whether heretofore made or hereafter to be made, but shall not depart from the 
general route prescribed in the articl^ of incorporation. [03 v. 141, HI ; 62 v. 36, ? 1 ; 
8. & S. Ill; S. & S. 116; ^. & C. 277.] 

Sections 11 and 12 of t|he act Incorporating the Little Miami Railroad Co. do not confer upon the 
company a right to re-looAte their road after completing it iipou tlie t\rbt location, and to condemn 
to the uses of the road private property : Morehead r. Little Miami R. R. Co., 17 O. 310 : Little Miami 
R. K. Co. V. Naylor, 2 O. S. 236. 

A railroad company authorized to change the location of its track, on account of "diiliculty of 
construction" and other causes, may do bo at any time bef.)re the consiruetion of its road is com- 
pleted At the point where the chau^e is made. Morehtmd r. Little Miami R R. Co., 17 (). 310, followed 
and approved : Atkinson v. Railroad Co., 15 O. S. 21. See Railway Co. r. Daniels, 16 O. S. 330. 

Sec. 3278. [When land may be appropriatt^d to make such chanare. ] For the 
purpose of making any such change, the company shall have all the rightB, powers and 
privileges to enter upon and appropriate lands, and make surveys necessary to effect 
such change, upon the same terms, and subject to the same obligations, rules and regula- 
tions as are prescribed by law, except that, when it is necessary to appropriate property 
for any such change, the appropriation may be had, if the probate court, in the proceed- 
ings instituted therefor, find that the proposed change will conduce to the interests of 
the company and the public, and that the property and rights of those owning real 
estate along the portion of the road to be aflected by the change will not be unreason- 
ably injured thereby ; but when the location is changed after the road has been used for 
transportation of persons and property, the company shall be liable for all damages 
occasioned by such change to the owner of the land upon which the road was first con- 
structed. [63 V. 141, 2 11 ; 62 v. 36, g 1 ; S. & 8. Ill ; 8. & S. 116; S. & C. 278.] 
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8ec. 3279. [Certain companies may extend road into otlier states.] Any com- 
pany organized for the purpose of conetructing a railroad to the boundary line of this 
state, may extend its road into and throuf^h any adjoining state, under the regulations 
which may be prescribed by such adjoining state; and the rights, powers and privileges 
of such company over such extension, in the construction and use of such road, and in 
controlling the property and applying; the money and assets thereon, shall be the same 
as if the road were built wholly within this state. [53 v. 143, § 9 ; S. & C. 328.] 

8eo. 8280. [May constructlbranch roads.] A company may construct branches 
from the main line to towns or places within the limits of any county through or into 
which its road passes, or to a connection with any railroad which is or may be built 
within this state, or to any coal or other mine, if, at a meeting of the stockholders called 
for that purpose, the holders of a majority of the capital slock of the company, by a 
vote, in person or by proxy, so determine; and upon such determination the president 
and directors shall make and acknowledge a certificate setting forth the facts, and file 
the same with the secretary of state. [69 v. 203, § 4.] 

A grant of power to a railroad company to locale and ronstruet branches to its main line, does 
not include authority to purchase the railroad*of another company, conbtructed under a different 
charter: Campbell v. Railroad Co., 23 O. 8. 168. 

Sec. ;j2sl. May enter upon and appropriate land for eertain purposes.] A 

company may enter upon any land for the purpose of examining and surveying its rail- 
road line, and appropriate so much thereof as may be deemed necessary for its railroad, 
including necessary side tracks, depots, workshops, round-houses and water stations, 
material for construction, except timber, a right of way over adjacent lands suflicient to 
enable it to construct and repair its road and the right to conduct Water by aqueducts, 
and to make proper drains; but no appropriation of private property to the use of a 
company shall be made until full compensation therefor is made in money, or secured 
by deposit of money, to the owner, irresjiective of any benefit from any improvement 
proposed by the company, as^irt-jscribed by law. [50 v. 274, ^10; S. & C. 277.] 

A compensatory, not a speculative remuneration is guaranteed by the law for land taken and 
damages as to remainder of ])renuse8: Powers r. Railway Co., 33 O. 8. 429. 

Where a railroad company enters upon land under color of a i»roceedins in the probate court to 
appropriate the same, without tirst making compensation in money, or first seimringit by a deposit 
of money, and coiistructs thereon a railroad track, and commences to run its cars along the same, 
after which, the owner obtains a rever'^l of the proceeding, and commenceB an action to recover 
posKeit*5ion of the land, the mere fact of delay, without proof of kno\vledge of or aequief?cence in the 
acts of the company, will not estop the owner from maintaining such action: Bothe f. Dayton & 
Michigan K. R. Co., 37 O. 8. 147. 

See Slate ex rel. r. Railway Co., 37 O. S. 170. 

This section applies only to private property : lb. 171. 

Where a railroad company appropriates more land than is neceRsary to its uhe, the land-owner 
cannot bef^ubjected to the occupancy and burden upon such surplus, of another common carrier 
holding under an attempted grant in perpetuity from the first corporation: Piatt v. Penn. Co , 43 O. 
8. 230. Mcllvaine, J., and Johnson, C. J., dissented. 

Sec. .*5*2H2, [What lands a company may acquire.] Such company may acquire, 
by purchase or gift, any lands in the vicinity of the line of its road, or through which 
the same passes, so far as may be deemed convenient or necessary by the company to 
secure the right of way, or such as may be granted to aid in the construction of the 
road, and hold or convey the same in such manner as the directors may prescribe, but 
all such conveyances acquired by gift, to said companies, shall be null and void, unless 
said company complete said road on the right of way so conveyed within five years from 
the time of said conveyance ; and all deeds and conveyances made by the company shall 
be signed by the president, under the seal of the company. [50 v. 274, § 15; S. & 0. 279.] 

A party owning lands entered into an agreement with the company by which ft was allowed to 
enter on the lands and construct the track of its road. It was to pay for the use of the land, upon 
an estimate to be made by persons selected, within sixty days after such estimate. The ngreement 
provided that, if the payment was not made, the interest which it gave, and the fixtures and works 
constructed, should become the property of the party, as if the agreement had not been made, and 
"said company had, without authority, and in its own wrong, entered upon said land, and made 
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said road through the same; " and the estimate haying been made, and the payment not made 
wit&in the time, an Injunction was asked to restrain the company from using the land for its rail- 
road track : Held, that an injunction was properly refused, and that the party should be left to 
pursue the ordinary legal remedies : Coe t-. Railroad Co., 10 0. 8. 372. 

The owner of a piece of land agreed in writing to convey it to a railroad company for depot pnr- 
poses, on condition that the land should be occupied for the western part of the company's depot 
grounds,and apart of the usual depot buildings erected thereon. It was expected that the eastern part 
of the depot grounds and buildings would be located across astre^t adjolninpthe grounds to be con- 
veyed on the east, but nothing was said in the agreement about the location of such part. The com- 
pany caused to be erected and maintained on said piece of ground a warehouse for the accommoda- 
tion of the public in doing business on the road, and constructed thereon facilities for loading and 
unloading live stock, coal and lumber, but erected the principal depot buildings forty rods east Of 
said piece of land : Held, that the company had complied with the condition of the agreement, and 
wa^entiiled to hold the land. Railway Co. v. Rose, 24 O. S. 219. 

When a railroad company has received from private parties donations of land, subscriptions of 
etock and payments in money, in consideration that it should locate its road at a particular place, • 
and allow private side-tiacks and warehouse privileges in connectiou therewith, the company will 
not be permitted to effectuate a change in fact (though not in name) of the line of Its road away 
from such place by getting up a new cx)rporation, and eonstracting a new road parallel with its old 
one, under a different charter, and permitting its old line to go to decay, without compensating the 
parties with whom it contracted. Chapman v. Railroad Co., 6 O. S. 119. 

The measure of damages in such case will be : 1. The par value of plaintiff's stock and unpaid 
dividends, provided they transfer the stock to the company ; 2. The value of the lots donated by 
plaintiff to the company, estimated at the date of the location of the road thereon, with interest 
from the commencement of the action; 3. The diminution in value of plaintilTs warehouse and 
Bide- tracks resulting from the change in line : 4. Compensation for the right of way through i»lain 
tiff's land from the time the line was changed until the railroad (luit-claims the same to him, and 
if this deed is not given, then the compensation is to be computed as if the right of way Is to be per 
petual in the company ; and in default of payment of such damatrew by the day named, the company 
should be enjoined from using the other line till payment : lb. 

The power to pi^chase land conferred by ^ 14 of the act of February 11, 1848 (46 v. 40), is not 
limited to the acquisition of such lands as may be necessary for operating and maintaining its road; 
Walsh V. Barton. 24 0. 8. 28. 

If, in making a purchase of real estate, the company abuse the power conferred upon it by said 
section, still, after re-sale and conveyance, the title becomes indefeasible in its vendee : lb. 

A deed purporting to have been executed by the president of a railroad company, under the 
seal of the corporation, as authorized by ^ 15 of the act of May 1, 1852 (50v. 274), if objected yo, can not 
l>e given in evidence without proof of its execution : Tb. ^ 

May acquire timber-land for the purposes of the road, and then convey good title to the land 
after timber is off: Overmeyer v. WUliams, 15 0. 26. 

Deed duly executed by president is presumed to have been done by authority, and the fact that 
minutes donoi show authority will not rebut presumption: C, R.& D. R. R. Co. v. Barter, 26 O. 
8. 426. 

Note and mortgage executed, " In witness whereof, the said company havecau«ed their corporate 
seal to be attached hereto, and signed by their president and attested by their secretarj-, this Janu- 
ary 1, 1867," with the two official signatures and the seal of the company, is properly executed : Hays 
V. Gallon Gas L. & C. Co., 29 0. 8. 330. 

The object, of § 3-282 is to clothe such corporations with capacity to acquire lands, by purchase or 
gift, that are convenient or necessary to secure the ri;;,'ht of way, or any lands granted to aid in the 
construction of the road : State ex rel. v. Railway Co., 37 O. S. 170. 

Sec. 8288. [How ri^bt to occupy road, street, alley, etc., may be acquired. ] 

If it be necessary, in the location of any part of a railroad, to occupy any public road, 
street, alley, way, or ground of any kind, or any part thereof, the municipal or other 
corporation, or public officers or authorities, owning or having charge thereof, and the 
company, may agree upon the manner, terms and conditions upon which the same may 
be used or occupied ; and if the parties be unable to agree thereon, and it be necessary, 
in the judgment of the directors of such company, to use or occupy such road, street, 
alley, way, or ground, such company may appropriate so much of the same, as may be 
necessary for the f^urposes of its road, in the manner and upon the same terms as is pro- 
Tided for the appropriation of the property of individuals, but every company which 
lays a track upon any such street, alley, road, or ground, shall be responsible for injuries 
done thereby to private or public property lying upon or near to such ground, which 
may be recovered by civil action brought by the owner, before a proper court, at any 
time within two years from the completion of such track. [54 v. 133, J 12; 8. & C. 278.] 
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As to the control of street*? by council, see § 2640. 

Power given by a charter of a railway company to construct its road across a public highway 
upon condition that the same be restored to its former state, " or in a sufficient manner not to im- 
pair its usefulness," does not authorize, the compauy permanently to appropriate any portion of the 
highway by obstructions which materially interfere with public travel : Railroad Co. v. Commis- 
sioners, 31 0. 8. 338. 

The limitation of two years within which an action must be commenced, applies only in cases 
where a railroad is constructed in a highway or other public ground, under an agreement with, the 
public authorities, or after condemnation, as provided in said section : Railroad Co. v. Cobb^ d& O^ 
S.94. 

Where a railroad company has not procured the right to occupy the highway in question, in 
either of the modes indicated in this section, the remedy provided by the section for Injuries done 
to i)rivate property by the occui>ancy of the highway, is' not applicable: Railroad Co. i*. Williiftns, 
35 0.S. 171. 

A property owner, owning property not abutting on the street appropriated, but on a street 
" near thereto," is within the purview of this section : Railroad Co. v. Mowatt, 35 0. 8. 287. 

Where an action is brought by a property owner, as provided in § 3283, against a railroad com- 
pany, (or damages caused by it in occupying a public street, in pursuance of authority from the 
proper officers of a municipal corporation, the time within which the action must be brought is 
two years, and not four years : lb. 284. 

It is not within the power of a municipal corporation to confer upon the plaintiff the right to 
use its streets for railroad purposes, to the exclusion of all other persons or corporations, if the pub- 
lic welfare or convenience should require a further similar use : Railroad C o. v. Railroad Co., 36 O* 
8. 251. 

In the absence of stipulation, the municipal authorities have no power to fix the compensation 
to be paid for the use of a track belonging to another person or corporation. Such compensation 
must be assessed by a jury, as in other cases of condemnation of private property : lb. 252. 

A village council and railway company agrees to the terms under which the company may ufe 
streets, the company binding itself to grade streets, etc. An ordinance repealing the contract ordi- 
nance, passed to rescind the entire contract, is inoperative against the compt&y, and also inopera- 
tive to release company from its obligations to grade, etc; Railway Co. v. Village of Carthage, Se 
0.8.631. 

The boar'l of public works of the state is not authorized by law to grant to a railroad corporation 
the right to lay its track and to maintain and operate a railroad on and aloig the benne bank of a 
navigable canal belonging to the state : State ex rcl. if. Cincinnati Central Railway Co., 87 O. S. 158 
If a railroad company is unable to agree with those in charge of this species of property, it may 
resort to the courts, in accordance with the terms and provisions of U 6iU-6453, Revised Statutes : 
lb. 170. 

The canals of the state are not included within the terms of this section : lb. 171. 
This section confers upon the corporation the same power to acquire this class of public prop- 
erty, either bjf agreement with the proper authorities or by appropriation as it possesses under | 
3281, as to private property : lb. 170. 

See note to Railway Co. v. Lawrence, 38 0. 8. 41, under § 6414. 

A city is not liable to the owner of a lot, adjacent to the street, for dam^es to his property 
resulting from the use of the street by the railroad, in the manner authorized by this section : Dil- 
lenbach v. Xenia, 41 0. S. 207. 

In estimating damages to abutting property, it is competent to take into consideration evidence 
of substantial injury and loss to the property (not common to the community at large), caused by 
smoke, noises and sparks of Are occasioned by running of locomotives and cars along the track in 
front of the property : Railway Co. v. Gardner, 45 O. S. 309. 

Sec. 3284r. [May divert road or stream when necessary.] A company may, 
whenever it is necessary in the construction of its road to cross a road or a streaui of watarj 
divert the same from its location or bed ; but the company shall, wiLliont unoecessary 
delay, place such road or stream in such condition as not to impair its further ueeful- 
ness, and any or all railroads hereafter constructed, which shall crosji aoy avenue or pub- 
lic highway leading from a city of the first or second class to a public cemetery of srnch 
city, situate within or without the limits of any such city, shall be constfucted so as either 
to pass under or over such avenue or public highway, at such elevatiyn or depresitioo ** 
the case may be, as will allow the unobstructed passage of all wagotift, carriages^ or other 
vehicles which it may be necessary for any person to use upon such avenue or pobllc 
highway. [50 v. 274, § 16 ; S, & C. 279.] 

Under the thirteenth section of the act of May 1, 1852 (50 v. 274), it is the *liily of a railroad pom 
pany to restore a highway, diverted in the construction of its road, to stich condEtton se not t^ 
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!mp&ir Its former usefulness, and it Is liable for injuries resulting from its neglect to do so ; but 
when the highway has been fully restored, the corporation is under no obligation to keep the Bame 
in repair: Railway Co. f. Maurer, 21 O. 6. 421 : Potter v. Bunnel, 20 0. 8. 150 : but if, after the restora- 
tion of the highway, the railroad company wrongfully encroaches upon it, or impairs its usefulness, 
it \rlll be held liable for damages resulting from such encroachment or impairment : Railway Co. 
f. Maurer, ««pra. 

The right of a railroad company to enjoy the use of its road at the crossing of a common high- 
way, and the right of the traveling public to use the highway, are co-ordinate and equal, and reason- 
able care and prudence must be exercised by each, in the use of the crossing, so as not to interfere 
unnecessarily with the other : Ih. 

A corporation owning and operating a rail road which crosses a common highway, is under no 
obligation to remove from the highway obstructions placed on the crossing by a stranger, if the 
material constituting the construction is neither the property, nor under the care and control, of 
the corporation, although the existence of the obstruction is brought to the Itnowledgeof its agents; 
nor does such obligation exist, although the person so placing the obstruction be a brakeman on 
the company's road, and the material constituting the obstruction be waste manure from theptock- 
cars of the company, if the brakeman so placed the manure for his own use, without the authority 
of the company, and at the time was not acting within the scope of his employment and duty of 
brakeman : lb. 

Where the diversion of a stream of water from Hs existing bed or course becomes necessary in 
the location and construction of a railroad, the power to appropriate land on or through which to 
construct a new channel for sucji stream is conferred by \ 10 of the Gen,eral Incorporation Act (1 S. 
& C. 279) : Railway <Jo. v. Bohm, 34 O. S. 114. 

The requirement to place a highway crossed " in such condition as not to impair its former use- 
fnlnees." is a condition continuing while the company continues to exercise its franchise. State 
may compel performance by petition presented by the attorney-general ; court may enjoin company 
from using the highway, where it has been diverted and left in a dangerous condition, and prescribe 
what change in location shall supercede the injunction. The company, on refusal to restore the 
highway to its former usefuluefs, may be enjoined from further work on the highway, and required 
to remove obstructions already pluced thereon : State ex rel. n. Railroad, 36 O. 8. 434. 

The remedy given to county commissioners, under \ 8C3, Revised Statutes, for the obstruction of 
a county road, is cumulative, and does not affect the right of the state to maintain an action: 76,434. 

Steam railways can only cross streets of a city by consent of city authorities or by appropriation: 
Cincinnati Northern R. R. Co. v. City of Cincinnati (Ham. Dist. Court), 8 \V. L. B. 885. 

This section imposes a personal duty on the railroad company of care and diligence t^ the pubic: 
and the contractors whom It may employ to do the work, are simply Its agents and servants, and it 
is responsible for their negligence : C, H. *& D. R, R. Co. v. Van Dorn, 1 C. C. 292. 

A cemetery situate in a city of the second class, belonging to a private association, organized 
under the act of February 21, 1848 (S. Stat. 169), Is not a public cemetery of such city, within the 
meaning of this section : Youngstown y. Railroad Co., 3 C. C. 214. 

This section doea not authorize a railroad company to construct and maintain its road across a 
street of a city, without consent of the city authorities, or without appropriating the right to do 
so; such right can be obtained only by agreement with the city authorities, or by appropriation, as 
provided in I 8283 : Jh. Woodbur>*, J. dissented. 

Sec. S285. [May construct its bri<1^8 as toll bridges ; tolls thereon.] It may 

90 construct its bridges as to answer the ordinary purposes of travel and business, as 
well as for railroad purposes, and may demand and receive such rates of toll for the 
passage of individuals, vehicles of all kinds, or animals, as it may fix, subject to the ap- 
proval of the commissioners of the county or counties in which such bridge is erected ; 
but the rates of toll must be uniform, shall be printed or painted, and kept conspicu- 
ously posted in or near the toll-house of the bridge, and may be revised and changed in 
the first week in each year ; and the company may compound and bargain with any 
person or party for the use of such bridge, by the month, quarter, or year; but no com- 
pany shall receive toll upon any such bridge if erected within one mile of any toll 
bridge previously constructed over the same stream. [51 v. 415, § 1 ; S. & C. 323.] 

Sec 3286, [May issue bonds for certain purposes, and secure same by mort- 
gage.] A company may issue bonds, convertible or otherwise, bearing a rate of interest 
not exceeding seven per centum per annum, to an amount not exceeding two-thirds of 
its capital stock, actually subscribed, for one or more of the following purposes : Com- 
pleting or extending its road, constructing branch roads, laying double er additional 
track, increasing its machinery or rolling-stock, building depots or shops, making im- 
provements, paying its unfunded debts, or redeeming its bonds ; and it may secure the 
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bonds issued for such purposes by mortgage on its property, or otherwise, if authorized 
by the vote, in person or hydroxy, of holders of a majority of the stock upon which all 
the installments called for by the board of directors have been paid ; but such yote shall 
be taken at a meeting of stockholders, of which thirty daye* notice shall be given. [73 
V. 26, § 5; S. & 8. 123; S. & C. 323.] 

For "an act to authorize uarrow gauge railroad companies having a road partially conBtracted 
to iBBue bonds," etc. (77 v.aei), see 'i (85ie— 26) et seq. 

Where, in bonds issued by a railroad company, and in the deed of trust securing them, it is 
stipulated, that interest not exceeding a fixed rate shall be payable at stated periods out of the net 
income of the company, interebt for a period in which there is no net income af»plicable to its pay- 
ment will accumulate and become a charge upon income subsequently realized, unless it affirm- 
atively appears from the instruments that this would be contrary to the intentio|i of the parties : 
Railroad Co. i*. Shoemaker, 3 C. C. 473. 

Sec. 32S7. [May borrow money, and secure the%sanie by pledge of its prop- 
erty.] A company may borrow money at a rate not exceeding seven per centum per 
annum, for any purpose that the same may be needed in its business, and execute bonds 
or promissory notes therefor in sums of not less than one hundred dollars; and it may 
secure the payment of such bonds and notes by a pledge of its property and income; 
but the aggregate indebtedness authorized by this and the preceding section shall not 
exceed the amount of the capital stock of the company. [50 v. 274, g 14; S. & C. 279.] 

See 'i 3300a. 

Sec. 8288. [How mortgage or pledge may be made.] Such mortgage or pledge 
may ,be made by the company executing a deed of mortgage, or other instrument in 
writing, for the purpose of securing the payment of the loan of money made, or the 
notes, bonds, or other evidences of indebtedness issued by the company, which mortgage 
may include the personal as^well as the real properly of the company. [61 v. 332; ^ 1 ; 
S. & C. 322.] 

See I 3309a. 

Certain persons, their associates, successors, and assigns, were " created a body corporate, with 
succession/with power to sue and be sued, plead and be impleaded, defend and be defended, con- 
tract and be contracted with, acquire and convey, at plea/^ure, all such real and personal estate as 
may be necessary and convenient to carry into effect the objects of the incorporation ;" the corpora- 
tion WAS authorized to construct and maintain a railroad between certain termini, and to demand 
and receive, for the transportation of persons and property, a compensation not exceeding certain 
specified rates ; and it was also authorized to appropriate, by proceedings under a general law regu- 
lating such proceedings, lands necessary for its railroad track, the property of individuals: Held— 

1. That, under these general powers, the corporation had no power to alienate the franchise to 
be a corporation, or the franchise to construct and maintain a railroad, and receive compensation 
for the transportation of persons and property, nor any Interest in real estat« acquired and held 
solely and exclusively for the purpose of the exercise of such franchise. 

2. That, after the railroad had been constructed and prepared for use, things requisite for that 
use, such as locomotives, cars, and the like, not affixed to the land, being acquired by the corpora- 
tion, are to be regarded as personal property, subject to alienation, and liable for debts. 

8. That the corporation could not make a mortgage of any property, such as the above de- 
scribed, to be subsequently acquired, so as to give it validity, in other manner, or to a greater 
extent, than an individual owner of personal property : Coe v. Railroad Co., 10 O, S. 372, 

The corporation had a grant of power to borrow money, not exceeding its capital stock, at a rate 
of interest not exceeding ^even per cent., and to execute bonds therefor, and to secure the payment 
thereof by a pledge of the property and income of the company; and a subsequent grant of a like 
power, and the authority to pledge, was expressed to be by " mortgage or otherwise, the entire road, 
fixtures and equipments, with all the appurtenances, income and resources thereof: " Held— 

1. That, under the power thus granted for the special purpose of borrowing money, the com- 
pany could not mortgage the franchise to be a corporation, appenaining to the individual members 
of the corporation, but could mortgage the franchise of the corporation to maintain the railroad, 

.and receive compensation for the transportation of persons and property, and could mortgage prop- 
erty connected with the railroad and the use of its franchise, whether real or pereonal, to be sub- 
sequently acquired. 

2. That the power which the company had to institute a judicial proceeding to appropriate 
private property was not transferable, and that the mortgage of the company could give no right to 
the exercise of such a power, which the provisions of the general law on the subject did not 
authorize. 
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3. That the execution of a mortgage by the company, under such special power, could give no - 
exemption of its personal property from a liability which might be otherwise created by its own ' 
act, or a judicial proceeding, that the execution of a like mortgage upon personal property, by an' 
individual, would not create : 26. 

The company issued bonds, and executed mortgages to secure their payment, under its special 
power; the bonds were made payable ten years after their date, with interest at the rate of seven 
per cent., payable semi-annually ; and they were negotiated by the company at a discount, and a 
part of them were exchanged for iron rails : Held— 

1. That it was a proper exercise of the power to make the interest on the bonds payable semi- 
annually. 

2. That the act of March 3, 1851 (49 v. 94), which authorized the directors of the company to sell 
or negotiate the bonds issued by the company, at such rates as they might think proper, and which 
provided that the bonds so sold should be as valid, in every respect, as if sold at their par value, ap- 
plied both to the bonds and its security given for their payment:* and, therefore, the sale of the 
bonds at a discount did not render invalid the mortgages. 

3. That the company having received authority to sell the bonds at less than their par value 
there could be no ground for prohibiting an exchange of the bonds for iron rails, and the fact of 
ruch exchange, or the intention to make it, did not invalidate the bonds or the mortgages : lb. 

The company executed three raortgeges upon its property and income, the property in posses- 
Bion and to be acquired: two of thetje mortgages were properly executed and recorded, but the 
second in order of time, executed in New York, and acknowledged before an Ohio commissioner in 
that state, had but one witness; and the third o/ subsequent mortgage was expressly made subject 
to the first and second : Held, that whether the se^.ond mortgage be regarded as creating a legal or 
e<iultable claim, it was entitled to a priority over the third : pj. 

A creditor having been permitted to levy an execution upon a part of the personal property, in- , 
eluding a portion acquired subsequently to the date of both the second and third mortgages, but 
this levy having been mnde after the action was brought, and while the property was in the hands 
of a receiver appointed iu the case: Held, that as against even the equitable claim of the second 
mortgage, the creditor was not entitled to a preference : lb. . 

The consideration of the debt for which the creditor recovered judgment was for money ad- 
vanced in payment of interest for the company, and taxes aj-sessed against the company, and for 
rights of way paid for by the creditor: Held, that such consideration of the debt due from the com- 
pany created no equitable claim upon the property conveyed by the mortgages : Ih. 

The mortgages executed by the company were to trustees for the l>euelit of the holders of the 
bonds; they provided for the payment of the interest and principal of the bonds, and contained a 
defeasarce; the instruments also purported to give to the trustees an authority to sell the prop- 
erty, upon conditions, at a place, and in a mode prescribed ; and the action was brought to obtain 
and the relief askt^d was, a sale under the order of the court : Held— 

1. That the parties were entitled to fuch sale. 

2. That the property must be sold as real and personal. and that the real estate must be sold ac- 
cording to the rules governing sales of real estate, and must, therefore, be appraised. 

3. That the railroad, with Its fixtures, constituting an entire tract of real estate, Indivisible for 
the purpose of the sale, together with the franchise connected therewith, should be sold in like 
manner as an entire tract, lying In two or more counties, and the proceedings incidental to the sale 
■hould be had in the county in whirh the action was brought. 

4. That the personal property should be sold as personal property, but might be sold with inch 
precautions to prevent a sacrifice, and to produce the highest price, as the court, in its discretion, 
might order. 

5. That the mortgagees must be regarded as proceeding on that part of the instrument which 
operates as a mortgage, and not under the power to sell, and therefore, the court would not be 
authorized, in this action, to charge upon the proceeds realized by a sale an allowance for the 
trouble of such mortgagees, or the fees of their counsel. 

C. That the mortgagees represented the bondholders, and the latter were neither necessary nor 
proper parties to the action, and that any question as to the amount for which the security would 
be available, must be made with the mortgagees, by an issue in the action. 

7. That the mortgagees, as between them and the company, would be authorized to receive the 
proceeds of the sale, but the company would have the right to require that, upon or before payment 
of the proportion payable upon any bond, it should be produced, and if paid in full, canceled, or if 
paid in part, such payment to be credited. 

8. That any question as to the party entitled to receive the money on a bond, or u to the pro- 
portion payable on any bond lost or destroyed, or questions which m&y arise between the mort- 
gagees and any bondholder, need not be anticipated by any order to be made in the action between 
the present parties, but should be disposed of when they arise in another action, or in a supplemen- 
tary proceeding. 

3 
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9. That an order made requiring the bondholders to prove their claims, and state the amoant 
paid for the bonds, was erroneous : Ih. 

A railroad corporation executed a mortgage for money borrowed upon its road and equipments; 
the loan was for a long period, but the interest was to be paid semi-annually ; the corporation had, 
by the terms of the mortgage, the possession and use of the road until default in payment of interest; 
there had been no default, and a creditor re4overed judgment, and levied an execution upon a part 
of the ^^qulpmt^ts of tho road ; and the mortgagee filed a petition to obtain a perpetual injunction' 
upou tbe ^Tonutl thai the use and possession of the road were indispensable to enable the corpora- 
tion to mUit uioii(?y ^vltor^'with to pay the interest as it became due: Held, that such an averment 
did not Khow n BuMcJent ground for an injunction : Coe v. Knox Co. Bank, 10 O. S. 413. 

A martxagc ^^J a railroad company, deriving its powers under the act of February 11, 1^48 (46 ▼. 
40), allhoagii 1: maf rover property connected with the use of its franchise to be subsequently ac- 
qulTOf), floefi not nperaie to exempt such property, in its nature personal, and while it remains in 
po««efisLon of the fforpota Lion, from being levied upon by judgment creditors of the company : Coe 
TJ, PeacQCkfHO.S. 167. 

A power Ina^rti'd la a mortgage authorizing the mortgagee, upon default of payment, to take 
poes«6nioa of the rallruad and other property connected therewith, and use or sell the same, must be 
exertLH) upon aU the property mortgaged, and does not authorize the mortgagee to detach portions 
thereof, either from the possession of the company, or an officer succeeding to its rights, by valid 
levy thereon: IIk 

Tht? damtig^ given by the statute to the defendant, in an action of replevin brought by the 
mortgagee oi^luAt tht- oflicer, when it appears that the mortgage lien upon the property exceeds its 
vatut:. i« not ihv valufi of such property, or the amount of the execution levied upon it, bu% nomi- 
iifll merely: lb 

U^omgA^oi of rillrond companies, executed under statutory provisions authorizing them to 
pftdgts tholr "entire fomlR, franchises, fixtures and equipments, with the income and resources there- 
of. tog*>ther with the < Hpltal stock," aud declaring that such mortgage shall be " a good and substan- 
tial litu. nH wt'U upon the personal as real property of the company," where they contain apt 
itnguHr^' ti^ that ctllHaH Attach to and cover future acquisitions of property for uses of the road: 
Coopera e. Wolf, iMhB. ^23. 

The mi^t nfTanieEcfi, fragmentR and old materials once forming part of the road, or used in its 
operation »tii ill fouEimu; under the mortgage If a proper aud judicious management of the road 
Tequirtas that th*'y jihmiKl be recu«t or exchanged for new articles for the uses of the road : lb. 

Where thftiLtnonnt of such mortgages exceeds the entire value of the mortgaged property, only 
nominal dnmnge* ran be recovered against the sheriff" for refufilugto levy upon and sell the property 
oa executfoti*i ngal nrnt the company : lb. 

A inortgiigp eie^'utetl by a railroad company on " the road " of the company, " whether made or 
to be made. R('qulr«c3, or lo he acquired, and all property, real or personal," of the company, "whether 
BOW owned nr h^freafter to Ik? acquired, used, or appropriated, for operating or maintaining the said 
road/' Ik uot n lien upon real estate of the company, then owned or afterwards acquired which has 
not bet'U uaed or appropriated for operating or maintaining the road : Walsh v. Barton, 24 O.S. 28. 

Wher^, in a morijsfa^n the property is described as " all the railroad of the party of the first part, 
built und lo be built," ironi F. to the city of Y., the mortgage will cover a part of the road subse- 
quently built from ihv cHj limits to a point inside the city, originally intended as the place for the 
depot at \m aa btlDg within the termini named, although the road has been built and operated from 
F, to the poiiil (HI the rity line for several years before the mortj^nj^e was given ; and the mortgagee 
will not be niopped, as ngJiinst jud^'meut creditors of the company, to show a resolution of the direct- 
ors authorixing the execution of siK^h mortga^re, by reason of an erroneous recital of the resolution 
In thti mortgage ds authorizing the giving of the same upon the railroad then completed only ; 
Hatry i^ Railway t'o., 1 C* C. 426. 

A montn'aijp purpiirtlng to cover " all the railroad of the party of the first part together 

with ull the tullPM.» and all and singular the franchises of the party of the first part, all lands, 

„,...,„ earfi, rolling Jitoek and apparatus, and property of every kind or description used in connec- 
tion withsaiil mProadr" does not convey lands held by the railroad company which have never 
1}«en tl^ed in tiOtiiie4.'.tloii with such railroad: Ih. 

Hat such mortgpisa rtr>es cov»»r a hteam-tug, used in connection with such railroad, and necessary 
for the irMisaeilon of the business of the company at the terminal point of such railroad on Lake 
Erie: I Ik 

S^. this cafi€ in^jffrt*'* for statement of fact, under which a judgment creditor of the railroad was 
helJ to have an equitable lien, in the nature of a vendor's lien, upon the property of the railroad 
eotjipauyn in the hanrtfl of a purchaser, superior to a mortgage; and in what kind of action, and at 
whofic lOBtiinee stieh lien may be enforced. And also, in regard to conflicting claims between credit- 
ors of the oM company aud mortgagees of the new one : lb. 

Sec. 32§5L [Where such mortgage to be recorded.] It shall beheld to be a 
sufficient record of any such mortgage, heretofore or hereafter made, if the same is re- 
corded in the office of the recorder of deeds in each of the counties in which the real or 
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personal property is situate or employed, and the mortgage so recorded shall be held to 
be a good and substantial lien, from the date of the record of the same in each county 
where it is recorded, as well upon the personal as the real property of the company. 
[61 y. 332, ? 2 ; S. & C. 322.] 
Seeg 3309a. 

Sec. 3290. [How directors may dispose of secarities.] The directors of the 
company may sell, negotiate, mortgage, or pledge such bonds or notes, as well as any 
notes, bonds, scrip, or certificates for the payment of money or property which the com- 
pany may have theretofore received, or shall hereafter receive, as donations, or in pay- 
ment of subscriptions to the capital stock, or for other dues of the company, at such times 
and in such places, either within or without the state, and at such rates and for such 
prices at not less than seventy-five cents on the dollar, as in the opinion of the directors 
will best advance the interests of the company ; and if such notes or bonds are thus sold 
at a discount, without fraud, the sale shall be as valid in every respect, and the sec* ri ties 
as binding for the respective amounts thereof, as if they were sold at their par value. 
[61 V. 286, § 1 ; 73 V. 26, § 5; a & C. 321.] 

Sec. 3291. [Directors may open transfer books in other states*] The direct- 
ors of any company, when they deem it expedient ior the interest or convenience. of the 
company, may open transfer books in any of the states of the United States, for the pur- 
pose of transferring stock which may be purchased or held by persons out of this state ; 
and they may employ suitable agents to keep such transfer books, whose acts, done under 
the authority of this section, shall be binding on the company. [48 v. 61, ^ 1 ; S. & C. 
321.] 

Sec. 3292. [When directors may elect a vice-president-] The directors may 
elect from their number a vice-president whenever, in their opinion, the interests or con- 
venience of the company requires it ; and in case of the absence, death, resignation, or 
other disability of the president,* the vice-president so elected shall exercise the same 
powers and discharge the same duties as properly and legally belong to the office of 
president, until such vacancy is filled by a new election, or such disability removed. 
[63 V. 36, U ; S. & C. 323.] * 

Sec. 3293. [When directors may elect a treasurer.] The directors may, when- 
ever, in their opinion, the interests or convenience of the company will be promoted 
thereby, elect any suitable person as treasurer of the company, to be subject to such rules 
and regulations as they or the company may prescribe. [54 v. 103, ^ 1 ; 8. & C. 324.] 

Sec. 3294. [Number of directors may he increased or diminished.] A company 
may, by a vote of a majority of its stock at any regular annual meeting of the company, 
increase the number of directors to any number not greater than fifteen, or decrease the 
number before or after such increase to any number not below seven. [72 v. 17, ^ 3.] 

Sec. 3295. [Directors may be classified at stockholders' meeting.] The stock- 
holders of a company, whether organized under general or special laws, whose railroad 
is wholly or partly within this state, may, at any regular meeting of its stockholders, or 
a special meeting of which at least thirty days' notice has been given by publication, by 
an aflirmative vote of the stockholders owning a majority of the stock of the company, 
direct its board of directors to so classify the members thereof, by lot or otherwise, that 
one-third thereof shall terminate their official term at the first annual election thereafter, 
one-third at the next annual election thereafter, and the remainder at the next succeed- 
ing annual election thereafter ; at the first regular election succeeding such classification, 
when the term of the directors of the first class expires, and at each succeeding annual 
election thereafter, the stockholders shall elect directors for three years, to take the place 
of those retiring, and no more ; and all vacancies which otherwise occur in the board 
flhall be filled in the manner prescribed by law. [66 v. 77, § 1.] 

Sec. 3296. [May be classified at annual elections.] The stockholders of a com- 
pany whose road is wholly or partly within this state, may, at any regular annual elec- 
-lion of directors thereof, so classify and elect such directors that one-third thereof shall 
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serve for one year, one-third for two years, and the remainder for three years ; at each 
succeeding annual election thereafter the stockholders shall elect directors to take the 
place of those whose terms so expire; no person shall be allowed to vote for directory as 
aforesaid unless he has been a registered stockholder of such company nl least thirtj 
days prior to such election ; and the registry of such stock shall be made in the books 
kept at the principal oflfice of the company. [66. v. 77, i 2.] 

Sec. 8297* [Farther application of two preceding sections.] The provisions of 
the two preceding sections shall also apply to companies whose bondholders or other 
creditors share with the stockholders in the election of directors ; and in 8uch case the 
vote necessary to direct the cla£Sification provided for in said sectiona shall be the same 
as is required to elect directors of such company. [66 v. 77, § 3.] 

Sec. 3298. [Subscriptions payable on completion of the road autli4»r!z('d. The 
directors of a company which has expended in the construction of its road ten per 
centum of its authorized capital, and has obtained actual bona fide .suh^enptionfs to ita 
capital stock to the amount of at least twenty per centum thereof, may receive subscrip- 
tions to its capital stock, payable in such installments, dependent upon the completion 
of the whole or any part of its road so that cars may pass over the same, na its directors 
may deem expedient, and upon full payment thereof may issue cerlilicatei* of stock 
therefor; but no subscriber to the stoc^ hereby authorized shall be entitled to »ny of the 
privileges of a stockholder until his subscription is fully paid, nor shall be^ for any pur- 
pose, be deemed a stockholder until the happening of the contingently upon which the 
installments on his subscription are made dependent. [54 v. 133, § 3 ; S. A C. 325.1 

An offer in writing to subscribe to the capital stock of a railroad company, oourtltf^neiJ iipon 
the eonfitniction of its line of road along a designated route, Is revocable, at the uptloii ^d the partF 
making such offer, at any time before its delivery to and acceptance by such €K>mpRtiy^ and hlH 
death, before such delivery and acceptance, works such revocation : Wallace r.Towuafnd^ i£ O. S. 538* 

Cited in Railroad Co. v. Hinsdale, 45 O. d. 573. See note to same case under 'i 33U0, 

Sec. 3299. [Certain property of certain companies exempt from i\veTntIori.] A 

company which has begun and partly built its road, but is unable to finUh atid operate 
the same for want of meaus, may take subscriptions conditioned that the proceeds 
thereof shall not be used or applied upon the debts of the company; an^l all niooey or 
material collected upon such subscriptions, and all material or implements jmrehaised 
with such money for the construction of the track, houses, depots and rolling stock of 
the company, shall be exempt from execution, or other process or proceedings* for the 
payment of the debts of the company so long as such money, material or implem^tjta 
are used or designed for the construction of such track, houses, depots and roHlng stock, 
[64v. 192,§1; S. &S. 120.] 

Sec. 3300. [When a railroad company may aid, lease, or pitrcliai^c another ; 
effect of such purchase.] Any company may aid another in the coDHtrueti^>Q of its 
road, by means of subscription to the capital stock of such company, or otbtrwLte, for 
the purpose of forming a connection of the roads of the. companies, when tbe road of the 
company so aided does not and will not, when constructed, form a com piling line ; any 
company may lease or purchase any part or all of a railroad constructid, or in course of 
construction by another company, if the lines of road of such companies are continuoua 
or connected, and not competing, upon such terms as may be agreed upon between the 
companies ; and after such purchase the purchasing company shall hi- vested of all the 
rights and powers in respect to the location, construction, completion and operation of 
such railroad, and of branches thereto of the company from which it purchased said 
railroad, including the power to acquire and appropriate property therefor, atid shall be 
subject to all the duties, obligations and restrictions of said company ; and auy two or 
more companies whose lines are connected and not competing, may enter into any 
arrangement for their common benefit consistent with, and calculated to promote the 
objeats for which they were created. [1882, March 14 : 79 v. 35 ; Rev, Stat, 1880 j 70 v. 
129, §24; 8. &C. 281.] 



1 
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See act, in 80 y. Ill, referred to at head of this chapter. 

Whether a railroad company, leasing another road, acquires its franchise to demand fares from 
the lessor company or directly from the state : C. H. <& D. R. R. Co. v. Cole, 29 0. 8. 126, 188. 

Where a corporation, in pursuance of an act of the legislature, transfers or conveys its franchise 
to be a corporation to others, the transaction, in legal effect, is a surrender or abandonment of its 
charter by the corporation, and a grant by the legislature of a similar charter to the transferees or 
purchasers ; and the charter so gramted is subject to all the provisions of the constitution existing 
at the time it is so granted : State v. Sherman, 22 0. 8. 412. 

Where the railroad of one company is purchased by another railroad company, in pursuance of 
a statute authorixlng the purchase: in the absence of any provision of law to the contrary, the 
road passes to the purchasing company, subject to the same restrictions and limitations as to rates 
chargeable for transportation as attached to it in the hands of the vendor : Campbell v. Railroad 
Co.. 23 0. 8. 168., 

Express provision, however, prohibiting one company from leasing to another where their 
lines were competing, was made by the act of 1873 (4 Sayler 2950), and that provision was carried into 
the Revised Statues, § 3800: State v. Vanderbilt. 37 0. 8. 644. 

Sale of road does not transfer conditional stock subscriptions. See note to g 8409 : Railroad Co. 
V. Hinsdale. 45 0. 8. 556. 

Sec. 3801. [Two-tlilrds of the stockholders of each company mast assent to 
lease or purchase of railroad.] No sach aid shall be furnished, nor any purchase or 
lease perfected, until a mtseting of the stockholders of each of the companies has been 
called for that purpose by the directors thereof, on thirty days* notice to each stock- 
holder, at such place and in such manner as is provided for the annual meetings of the 
companies, and the holders of at least two-thirds of the stock of each company, in 
person or by proxy, at such meeting, assent thereto ; and in case of the lease of any rail- 
road situate in whole or in part within this state, the rental reserved and secured for the 
leased road shall be equal, at least, to the net earnings of the same for the fiscal year 
next preceding the one in which" the lease is made. [1882, April 17 : 79 v. Ill ; Rev. 
Stat. 1880; 70 v. 129, § 24, ? 1.] 

Sec. 3302. [How a disseutiug stockholder may sell his stock.] A stockholder 
-who refuses his assent to such sale, lease, or aid hy subscription, and signifies the same 
bv notice, in writing, to the purchaser or lessee, within sixty days thereafter, shall be 
entitled to demand and receive from such purchaser or lessee, previous to the consumma- 
tion of such sale or lease, the average market value of his stock for six months next 
preceding the day of the meeting of the companies at which the sale or lease is ap- 
proved, on the surrender of his stock ; . and if the stockholder and the purchaser or 
lessee can not agree as to the value of the stock, the parties may submit the question to 
arbitration, which shall be conducted in accordance with the provisions of law regulnt- 
ing arbitrations, so far as the same may be applicable, by three disinterested persons, to 
be appointed upon the motion of either of the parties, by the judge of the court of 
common pleas of the county in which the owner of the stock resides, or, in case he is a 
non-resident of the state, or of any c6unty through or into which the road passes, then 
in the county in which the principal office of the company is kept. [70 v. 129, § 24, § 2.] 

Sec. 8308. [>Yheii the court may appoint arbitrators.] If any such stockholder 
refuse to submit the question to arbitration, the proper judge shall, upon the applica- 
tion of a director of either of the Companies parties to the contract, appoint the arbitra- 
tors, who shall proceed to ascertain the value of the stock in the same manner as if the 
question had been submitted by consent of both parties ; and if the party owning the 
stock refuse to receive the amount awarded in any case, the company may deposit the 
same with the clerk of the court of common pleas of the county in which the arbitra- 
tion is held, which deposit shall operate the same as if payment were made to the 
owner of the stock. [70 v. 129, ? 24, ? 2 ] 

Sec. 3804. [Notice of application therefor : how given.] In all cases of arbitra- 
tion under the two preceding sections, the party desiring such arbitration shall give the 
opposite party at least ten days' notice of his intention to apply to the judge for the ap- 
pointment of arbitrators, which notice shall be served in the same manner as is pro- 
vided for the service of a summons, and shall specify the time and place of the hearing 
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of the application ; but in caees of non-residents the notice shall be by publication for 
four consecutive weeks, in some newspaper printed in the county. [70 v. 129, 3 24, J 3.] 

Sec. 3805. [Lease of railroad; security required; yoid if rental not paid; 
lessor and lessee jointly liable.] No company shall lease its road, or any part thereof, 
to any other company, whether of this or any other state, as hereinbefore provided, im- 
less the lessor receive full and adequate security for the payment of the rental and for 
the preservation of the property of the lessor, in as good condition as on entering into 
possession, and if the lessee fail to pay such rental promptly when due, such lease shall 
be void, at the option of the lessor; and the company to whom any railroad is leased, if 
a corporation of any other state, shall be subject to all the restrictions, disabilities and 
duties of a railroad company incorporated within this state ; and notwithstanding sach 
lease the corporation of this state lessor therein, shall remain liable as if it operated the 
r«ad it'telf, and both the lessor and lessee shall be jointly liable upon all rights of actba 
accruing to any person for any negligence or default growing out of the operation and 
maintenance of such railroad, or in any wise connected therewith, and may be jointly 
sued in any of the courts of this state of proper jurisdiction, and prosecuted to final 
judgment therein as in other cases of joint liability ; and provided that service may be 
had upon said companies, or either of them, by the service of process upon any officer 
or agent of either of said companies. [1883, April 13 : 80 v. 116; Rev. Stat. 1880; 70 v. 
129, i 24, ? 4.] 

Sec. 8300* [How an extension of a line authorized.] When a company desires 
to extend the line of its road beyond either of its previously designated termini, the 
president and directors of the company may submit the question of such extension and 
change of termini to a meeting of its stockholders, to be ca)Ied for that purpose, bj 
notice published for four consecutive weeks in some newspaper in general circulation in 
each county through or into which it passes; and if the holders of the majoriiy of the 
stock, in person or by proxy, so determipe, the president and directors, or a majority of 
them, shall make a certificate of the fact, naming the places of the new terminus or 
termini of the road, and the county or counties through or into which the extended line 
will pas^, and file it in the office of the secretary of state, and such certificate and ex- 
tension shall be considered and held to be a part of the original line of the road. [72 
V. 70, i 2.] 

Sec. 3307. [For what purposes capital stock may be increased*] A company 
may increase its capital stock, as hereinafter provided, whenever, in the opinion of the 
directors, the same is insufficient for the construction of its road, or it becomes necessarj 
for the speedy and convenient transaction of its business to construct a second additional 
track, extend its line or construct branches thereof, increase its machinery, rolling-stock, 
depots, or other fixtures, or for the purpose of paying any bonds issued or guaranteed 
by it, or for the purchase of any railroad within this state which has been or may here- 
after be sold by a judicial order or decree, or for completing its line of road, or liquida- 
ting or paying ofif any unfunded or floating debt, or other liabilities incurred in the con- 
struction or equipment of its road, or for the purpose of extending the same or con- 
structing branches as authorized, or for either or all the purposes aforesaid. [70 v. 289, 
U; 72v.91,§l; S.&.C.326.] 

A railroad having 81,500^ stock, with power to increase by its charter, and with power to allow 
and pay interest on its stock, issued its bonds bearing Interest and containing clause that bonds 
might in a certain time be converted into stock at option of holder : Held, that bondholders who 
had been regularly paid interest could not participate in the extra issue of stock made at the time 
of conversion : Satli£f v. C. A M. R. R., 24 O. S. 147. 

Sec. 3308. [Proceedings to increase stock.] Before any stock shall be issued 
under the last section a majority of the directors shall call a meeting of the stockholder, 
designating distinctly the time, place and purpose of the meeting, and the amount of 
stock required, which meeting shall be held at the principal business office of the oont- 
pany in this state, and notice of which shall be given for at least thirty days preyiom^ 
by continued publication in at least two newspapers published and of general eirentatlett 
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in the Btate, and bj a like notice^ mailed thirty days previous to the time named for the 
meeting, to each stockholder whose residence is known ; and if at such meeting the con- 
sent of the holders of a majority of the stock upon which they would be entitled to vote 
at an election of directors of the company be given, the stock of the company may be 
increased to sudi amount as may be decided necessary or requisite for the purposes named 
in the preceding section. [73 v. 25, i 2.] 

Sic. 3809. [^^Common " or " preferred'' stock may be issued 5 sale thereof.] The 
increased stock may be " common " or " preferred," as shall be designated in the call for 
the meeting of the stockholders ; if preferred stock be issued, the company may guar- 
antee to the holders thereof semi-annual or quarterly dividends, to an amount not ex- 
ceeding six per centum per annum, payable at its office, or at such other place as the 
directors may designate ; the stock may be sold at such time and place, either within or 
without the state, as may be deemed advisable and the proceeds thereof applied to the 
porposes for which it is issued ; the unpreferred stock of the company shall be entitled 
to dividends only out of the surplus of the profits, after setting apart a sum sufficient to 
pay the dividends upon the preferred stock, and the company which issues such pre- 
ferred stock shall reserve the privilege of redeeming and canceling the same at par, at 
any time after three years from the date of its issue ; and the preferred stock herein pro- 
vided for may be convertible into bonds of the company at the option of the parties. 
[70 V. 289, § 3.] 

Sec. 3309a. [Railroad companies may borrow money and issue securities in 
Ueu of preferred stock ; how proceeds to be applied.] Any railroad company now or ^ 
hereafter organized under the laws of this state, and any such company which now is or \ 
•hall hereafter be consolidated with other companies, as provided in sections ihiity-three 
hundred and seventy-nine, thirty-three hwidred and eighty^ thirty-three hundred and eighty-one, 
and thirty-three hundred and eighty-two of the revised statutes, may, at a meeting of its 
stockholders, called as provided in section thirty-three hundred a/nd eight, in lieu of issuing 
preferred stock as provided in section thirty-three hundred and nine, provide for borrowing 
money to locate, construct and equip its proposed line of railway, or for the purpose of 
leasing or purchasing and equipping branch or connecting roads constructed or in pro- 
cess of construction, not exceeding ten miles in length, or for redeeming or exchanging 
any part or all 0/ its previously issued bonds, or for funding its floating debt, or for any 
or all of said purposes, in such an amount as it may deem necessary, not exceeding its 
authorized capital stock, and at such rates of interest as may be agreed upon between 
the respectiv.e parties, not exceeding seven per cent per annum, payable semi-annually 
or quarterly, as they may direct, and may execute and issue securities therefor, and to 
secure the pigment thereof, may pledge the entire property and net income of such 
company by mortgage or otherwise. And any railroad company formed by the consolida- 
tion of a railroad company or companies, created by or existing under the laws of this 
state and any other state or states, with a railroad company or companies of this state 
•r any other state, may, from time to time, if authorized by the vote in person or proxy 
of holders of two-thirds (f ) of the full paid-up stock of such consolidated railroad com- 
pany present and voting at meetings of stockholders, called as aforesaid, issue its bonds, 
convertible or otherwise, into stock, bearing a rate of interest not exceeding six per cen- 
tum per annum, for one or more of the following purposes: Paying, redeeming or 
funding debts, or obligations assumed, incurred or created by it or either of its predeces- 
sors or constituent companies, compromising claims made against it, or either of its pre- 
decessors, or constituent companies, purchasing the whole or any part of any railroad held 
by it under lease to, or operating contract with it or either of its predecessors or constituent 
companies, acquiring the whole or any part of the stock or bonds of any railroad com- 
pany owning a railroad held by such consolidated railroad company under lease or 
operating contract, acquiring the whole or any part of the bonds, notes, or other obliga- 
tions of any other railroad company of this or any other state, the whole or a majority of 
whose capital stock shall be held by such consolidated railroad company, completing, ex- 
tending, improving, maintaining, or operating its road, branches or lines, held under lease 
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or contract, laying double or additional track, purcliasing rolling stock, building depots 
elevators, or shops, and generally for any purpose needed in its business, and may, if the 
directors shall so determine, secure such issue or issues of bonds by mortgage or pledge 
of any or all of its real or personal estate or franchises or income. Said securities maj 
be^expressed in dollars or in the currency of the country where disposed of, and may be 
disposed of upon such terms and at such prices as may be agreed upon between the 
respective parties, not inconsistent with the laws of this state. The proceeds of sale of 
such securities shall be applied only as now required by law ; provided, that nothing 
in this section or in the sections of the revised statutes relating to railroad companies 
prior to section thirty-four hundred and thirty-8even, other than in sections ihirty-itoo hundred 
and eighiy'SeveUf thirty-two hundred and eighty-eighty and thiHy-two hundred and eighty^isu 
shall be construed as affecting street railroads. [1884, March 20; 81 v. 67; 80 v. 55; 7t 
V. 230; 77 V. 206; 87 v. 18L] 

t'if^SEO. 8310. [Facts to be certifled to the secretary of state*] Within ten days 
afterfsuch meeting the president and secretary of the company shall make an abstract, 
stating the whole amount of pre-existing capital stock, the amount authorized, the num- 
ber of shares of stock upon which all the installments called for by the board of directon 
have been paid, and the vote at the meeting, and add a certificate that the provisions of 
the two preceding sections have been fully complied with ; and they shall make affidavit 
to such abstract and statement, and file the same in the oflice of the secretary of state, 
who shall cause the same to be recorded. [73 v. 26, § 1 ; S. & C. 326.] 

REGULATIONS. 

Sec. SSll. [Railroad companies must establish a principal ofHce.] Each com- 
pany shall, as soon asconvenient after its organization, establish a principal or [general] 
office at some point on the line of its road (or on the line of any road within this state 
with which it connects or has running arrangements), and may change the same at 
pleasure, and shall give public notice of such establishment or change in some newspaper 
published on its line within this state; and the office of the presidf^nt, secretary and 
treasurer of the company shall be kept at such principal or general office, or at some 
other point on the line of the road of the company within this state, and a record kept 
there of all the proceedings of the company, to be open at reasonable hours, to the in- 
spection of any stockholder of the company. [1880, April 9; 77 v. 153 ; Rev. Stat 1880; 
60 V. 274; U7 ; (S. <^ C. 279).] 

For acts to provide against color-blindness in employes of railroads (82 v. 65 ; 85 v. 58), see f 
(8516— 29)et8eq. 

For " an act to provide for spark-arresters on locomotive engines," (82 v. US), see § (851&-S* 
etseq. 

For " an act to require railroad oompanies to give notice at stations whether passenger trains 
are on schedule time or not," (83 v. 118), see § (8516 — 41) et seq. 

For " an act providing for the ifrotectlon of railroad employes," (85 v. IQ^J, see t t85l<>— 3lf ct set 

For " an act to protect travelers on streets and highways," (86 v. 197), see I (8516—43) et eeq. 

Sec. 3312. [Repealed 1880, April 9 ; 77 v. 153. Former statutes; Bev. BUkU 1S§0; 
62 V. 91, § 2.] 

Sec. 3313* [Securities sold to directors under par, void.] Ail capital stocky 
honds, notes, or other securities of a company, purchased of a company by a director 
thereof, either directly or indirectly, for less than the par value thereof, shall be null 
And void. [69 v. 173, § 2 ; (S. & C. 321).] 

Sec. 3314. [When directors are personally liable to stockholders.] The direct 
•ors shall he liable in their individual capacity to the stockholders for any damiffe lOi- 
tained by the stockholders by reason of the negligence, mismanagement, or unf»ithfula«a 
in the discharge of their duties ; but a director may exonerate himself bf entering kii 
protest upon the record against any act done without his concurrtmoe from which injur? 
is feared, and forthwith publishing the same for three weeks in some newspaper print«4i 
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And of general circulation in the county in which is the principal office of the company. 
[62 y. 91, §3; (8. A C. 370).] 

Sec. 3315. [Certain persons ineli^ble to office or appointment.] No person 
who is a stockholder, owner, or part owner of any express, dispatch, fast freight, or trans- 
portation company, whether incorporated or not, which has for its object, or one of its 
•bjects, the shipment of freight, or the transportation of persons oyer any railroad in the 
United States, or who is in any way pecuniarily interested in any company or partnership 
formed for any such or like purpose, shall perform the duties of, or be elected or ap- 
pointed to, any office of profit or trust in any railroad company, or employed as freight 
or ticket agent thereof ; and all such persons shall be ineligible to any such office or ap- 
pointment. [63 y. 156, n ; S. A S. 116.] 

Sec. 3316. [Acts of such persons yoid, and penalties.] If any person be elected 
to an office, or appointed to a position^ or perform duties, in yiolation of the preceding 
section, all his official actB shall be null and yoid ; and for eyery day that he exercises 
or attempts to exercise the functions of such office or appointment, he shall forfeit and 
pay the sum of fifty dollars, to be recoyered at the suit of any stockholder of the com- 
pany, in the name of the company, one-half of which phall go into the treasury of the 
company, and the other to the stockholder prosecuting. [63 y. 156, §2; S. <& 8. 116.] 

Sec. 3317. [How anthorlty obtained to bridge canals or narigable waters.] 
When the line of the road of a company crosses a canal or any navigable water, the com- 
pany shall file with the board of public works, or with the acting commissioner thereof 
haying charge of the public works where such crossing is proposed, the plan of the 
bridge, and other fixtures for crossing such canal or navigable water, which shall desig- 
nate the place of crossing; if the board or acting commissioner approve such plan, he 
•hall notify the company, in writing, of such approval ; but if the board or acting com- 
missioner disapprove such plan, or fail to approve the same within twenty days from the 
filing thereof, the company may apply to the court of common pleas, or a judge thereof 
in vacation, and upon reasonable notice being given to the members of the board of pub- 
lic works, or said acting commissioner, the court or judge shall, upon good cause shown, 
appoint a competent, disinterested engineer, not a resident of any county through which 
the road passes, to examine such crossing, and prescribe the plan and condition thereof, 
80 as not to impede navigation j such engineer shall, within twenty days from his appoint- 
ment, make his return to the court of common pleas of the county wherein such crossing 
is to be made, subject to exception by either party ; thereupon the court shall, at the 
next term after the filing of the return, proceed to examine the return, and approve and 
confirm the same, unless good cause be sliown against 8:ich approval ; and such order of 
confirmation shall be sufficient authority for the erection, use and occupancy of such 
bridge, in accordance with such plan ; but no company shall construct over any canal 
any permanent bridge less than ten feet in the clear above the top water-line of the 
canal ; and the piers and abutments of such bridge shall be placed so as not in any man- 
ner to contract the width of the canal, or interfere with free passage on the tow-path ; 
hut this section shall not be construed to prevent the construction or continuance of 
draw-bridges which do not interrupt navigation. [50 v. 274, § 20 ; 60 v. 205, JJ 4, 5; S. A 
C.279; S. AC. 319.] 

Cited in State ex rel. v. Railway Co., 87 O. S. 178. 

Sec. 3318. [Certain bridges established.] All railroad bridges erected prior to 
May 1, 1852, over any navigable canal, feeder, slack-water improvement, river, stream, 
lake, or reservoir, not less than ten feet in the clear above the top water-line,. shall 
remain undisturbed by the board of public works. [60 v. 205, ? 4 ; S. & C. 319.] 

Sec. 3319. [Attorney-general to enforce section, etc.] If a company refuse to 
comply with any of the provisions of section thirty-three hundred and sevenUen^ the attor- 
ney-general, on being notified thereof, shall immediately institute proper legal proceed- 
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ings, in the name of the state, against snch company, for the purpose of enforcing the 
provisions thereof. [50 v. 205, § 5 ; S. A C. 319.] 

Sec. 3320. [Passenger trains must stop at certain stations*] Each compaoj 
shall cause three, each way, of its regular trains carrying passengers, if so many are ran 
daily, Sundays excepted, to stop at a station, city, or village, containing over three thou- 
sand inhabitants, for a time sufficient to receive and let off passengers ; if a company, or 
any agent or employe thereof, violate, or cause or permit to be violated, this provision, 
such company, agent, or employe shall be liable to a forfeiture of not more than one 
hundred nor less than twenty-five dollars, to be recovered in an action in the name of 
the state, upon the complaint of sny person, before a justice of the peace of the county 
in which the violation occurs, for ihe benefit of the general fund of the county ; and in 
all casee in which a forfeiture occare under the provisions of this section, the company 
whose agent or employe caused or permitted such violation shall be liable for the amount 
of the forfeiture^ and the oooductor ia charge of such train shall be held, prima facie, to 
have caused the violation. [1869, April 13; 86 v. 291 ; Rev. Stat. 1880; 64 v. 142, ? 26 
{8.&S. 114; e. AC. 282).] 

The power of a milroad company Co m&ke and enforce a regulation that one ormore designated 
passengi^r trAlne on iu roatl ^jbAll not etop at specified places, is subject to legislative control; and 
by ^ :\^20t R^Tiaod Bt&luteHt uucti p<)wer Lb taken away as to municipal corporations containing three 
thousand inhaMtonts: Pt^nnj^yWania Co. v. Wentz, 37 O. S. 883. 

For actlou hy a passtiiigar againat a rnilroad company for ejecting him from its train, and In 
rlolatlon of thJa section i lb. 

Sec. 8821. [Land covered hy right of way not to be taxed to owners.] Each 

company owqid^ and occupjipg any right of way or easement in landf, either by afi^ree- 
nient with the ownerHi or by virtue of any appropriation proceeding, shall present to the 
auditor of the county in which such land is situate a statement of the quantity of land 
embraced within such right uj way or easement, and such quantity shall be deducted bj 
the auditor from the land on the lax duplicate, so that the owners thereof shall not be 
required to pay lajtee tliereon ; n company hereafter becoming the owner and occupant 
of any sooh right of way or easement shall, within six months thereafter, present such 
etatement to the auditor; and upon the failure of the company to make snch statement,, 
the owner of the land may make the same. [72 v. 71, § 8.] 

Sec. 332t, [IVhen rt^leawt^ of right of way papers to be recorded.] When the 
grant of such right of way or Citeement is not in the form of a lawfully executed deed or 
leatit!^ the recorder of the county where the land is situate shall, upon the request of the 
company owning such right of way or easement, record such grant in the record book of 
leases, and index the same ; und such record, or a copy thereof duly certified by the 
recorder^ shall be receired in evrtdence in all courts and places, in the same manner and 
to the same eSect aa the original; but the correctness of such record or copy may be im- 
peached by any interested party, by competent proof; and the recorder shall be entitled 
to the usual fee for recording such grants, and certifying copies thereof. [72 y. 71, } 8.] 

Gec. &323. [Mtmt erect sii^rii' boards at road crossings.] Each company shall 
erect, at all points where its roa<i crosses a public road, at a sufficient elevation from 
such publEc road to admit of the free passage of yehiclee of every kind, a sign, witl^large 
and distinct letters placed thereon, to give notice of the proximity of the railroad, and 
warn persons to be on the lookout for the locomotive; and a company which neglects or 
refuueti to comply with this pruvii^ion shall be liable in damages for all injories which 
occur to persons or property from such neglect or refusal. [50 v. 274, § 18 ; S. <&. C. 279.] 

In an action by one injvired ogatnet a railroad company, although the cause of action did not 
charge Eald company wJth the fflllnrc to erect a sign-board, It was held that, inasmnch as plaintiiTa 
own leet^monj' tended to prove contributory negligence on his part, the evidence of the omission to 
erect the sign-board wsfi admissible to show that he was not guilty of contributory negligence: Ball- 
road Co. xK Wbftacre, 35 O. S^ 639, 
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8£a 8324. [Railroad eompanies must construct and maintain fences, crossings 
and cattle-guards*] A oompanj or person having control or management of a railroad 
shall construct, or cause to be constructed and maintained in good repair on each side of 
such roady along the line of the lands of the companj •wning or operating the same, a 
fence sufficient to turn stock ; and before operating such road shall cause to be main- 
tained at everj point where any public road, street, lane or highway, used by the public, 
crosses such railroad, safe and sufficient crossings, and on each side of such crossings, 
cattle-guards sufficient to prevent domestic animals from going upon such railroad, and 
such company or person shall be liable for all damages sustained in person or property 
in any manner by reason of the want or insufficiency of any such fence, crossing or 
cattle-gnard, or any neglect or carelessness in the construction thereof, or in keeping the 
same in repair; provided, that where any road now in process of construction, or any 
proposed road, passes through any enclosed land that the company or person having 
control of any such road shall during the construction of the same, provide suitable 
crossings for the owner or occupant of each farm, and make and keep in repair fences 
along the line of such road through such enclosed fields as are necessary to keep stock within 
the limits of such enclosed fields, and protect any crops growing thereon ; and further 
provided, that where the company or person agrees with the owner of the lands through 
which any railroad passes, that said owner shall build and keep in repair any portion of 
the fencing, and should said fencing be destroyed or damaged by fire from passing trains/ 
said company or person owning or operating such road shall rebuild, or repair said 
fence; provided, the property holder should demand it. [1881, April 20: 78 v. 199; 
Rev. «tat. 1880; 71 v. 86, § 1 ; 8. & C. 331.] 

A railrocul company, like any other land proprietor, has a right to the free, exclusive, and un- 
inoIeste4 use of ita railroad track, not exempt, however, from the duty of so using its own property 
u to do no unnecessary injury to another, and bound, when using its property in a mode which may 
result in injury to another, to the exercise of due care : Railroad Co. t*. Lawrence, 18 O. S. 66. 

The use by a railroad company on its land, of engines and cars, running at a high rate of speed, 
though dtngerous, is a reasonable use of land, because it is for a proper object and a highly beneficial 
purpose, and danger may i>e avoided by proper care ; and a railroad company, in determining the 
rate of speed at which its trains shall run— such rate being otherwise reasonable and proper, in view 
of the object to be accomplished— is not bound to consider the increased risk to cattle running at 
large in the vicinity of its track, and lessen the speed on that account : Ih. 

The first and paramount duty of the agents of a railroad company in charge of a train, is to 
watch over the safety of the persons and property in their charge on the train ; subject to which, it 
is their duty to use reasonable care to avoid unnecessary injury to animals straying upon the road: 
Kerwhacker v. Railroad Co., 3 O. S. 172 ; Railroad Co., v. Elliott, 4 O. S. 474 ; Railroad Co. v. Lawrence, 
supra. 

The serTants of a railroad company, operating Its train, are bound to use ordinary care to avoid 
injury to domestic animals trespassing on the railroad ; and where such trespassing animals were 
killed by a train, if the servants ^f the company having the train in charge, by the exercise of ordi- 
nary care, and having due regard to their duties for the safety of the persons and property in their 
charge, could have seen such animals on the track in time to have saved them, it was their duty to 
haye dome %o : and for their negligence in this respect, when the owner is not guilty of contributory 
negligenoe, the company will be liable : Railrond Co. v. Smith, 22 0. 8. 227. 

Id an action against a railroad company to recover damages for the killing of plaintifTs horses, 
by means of the negligence of the servants of the company in the running and management of a lo- 
comotive and train, the engineer in charge of the locomotive at the time of such killing, who saw 
the horses when they came upon the track, who is shown to be acquainted with the business of run- 
ning railroad locomotives and trains, and has been engaged in such business for five years, is com- 
petent to testify, as an expert, upon questions in respect to the maaagement of locomotives and 
trains, and to give an opinion whether, in view ^f the distance between the engine and the horses, 
when the latter came upon the track, it was possible to avoid the injury complained of: Railroad 
Co. V.Bailey, 11 0.8. 333. 

On the trial of such action, where the issue is upon the negligence charged, it is error for the 
court to refuse to charge the jury that, though the servants of the defendant may have been guilty 
of negligence, the plaintiff must still fail, if the jurors believe, from the evidence, that due care, if it 
had been used, would not have prevented the injury : lb. 

It being the duty of a railroad company, under Xhe act of March 25, 1859 (56 v. 62), to keep its road 
properly feaced, it does not discharge that duty by coatracting with another party to perform it, 
when the performance is insufficient; and the owner of stock which has escaped, through that part 
of a partition fence which it was his duty to maintain, but without negligence on his part, onto the 
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lands of an adjacent proprietor who had agreed with the railroad company to fence its road ^imifc 
his landB, which he had insufficiently done, and tkence, because of such insufficient fences, onfo Qe 
railroad track, where the stock was killed by a train : Held, that the company was liable, uaka tn 
agents managing the train used more than ordinary care to prevent the injury: Gill ?. BaUwaj Qa 
27 0. 8. 240 ; but when the owner of land, through which a railroad passes, agrees, for a valuable < 
sideration, with the railroad company, to build and keep up good and sufficient fences on boUrs^ 
of the road through his lands, and fails to do so, and, on account of the insufficiency of such Ua 
his animals stray upon the track, and are injured, he is not entitled to recover for such tiijBTT,i^ 
though the insufficiency of the fences was caused by casualty, and without negligence onhis|ieli 
unless the injury is shown to have been intentional, or the result of gross careiessne^8 on the partrf 
the agents and servants of the company : Ball way Ck>. t'. Smith, 26 0. 8. 124 ; Railioad Co. t. Waieni^ 
4 0.8.424. 

A land-owner conveyed to a railroad company a right of way over his land^. and conT^nsfiteJ 
for himself, his heirs, and assigns, to erect and maintain a fence on each side of the right of vay.i 
reserve the right to pass and repass over the same in such way and at such times as would not isK^ 
fere with the running of railroad trains, and afterward conveyed the land in fee ; and in an tcHrn 
by a tenant of the grantee against the company for killing his horse, which strayed onto the nDreiA 
track from the land, because no fence had ever been erected, it was held that the covenaDt lan vttk 
the land, and affected alike the grantee and his tenant, and that the tenant could derive no adna- 
age from its breach, and that he could not claim from the railroad company a higher degree of 
to avoid injury to his horse, being on the track through the land, than if the covenant bad be«i 
kept : Easter v. Railroad Ck)., 14 0. 8. 48. 

The liability imposed by the act of March 25, 1859, supra, upon railroad companies, for damcBi 
which result to domestic animals from the want or insufficiency of fences, road-crossingF.orcatUt'. 
guards, or from any carelessness of the company or its agents, is not in the nature of a penalty: i^ 
the same liability for neglecting to discharge the duty to build fences, etc., imposed by that act. woaM 
have arisen by construction, and upon common law principles, if the statute bad been sikui on tit 
subject ; and the owner of a cow, who permitted her to run at large in violation of the act of Api3 
13, 1865 (62 V. 185), which strayed upon the uuinclosed track of a railroad company and was killed bf 
a train, without the fault of the company or its agents in running the train, is not in a Bitaati<mlo 
demand compensation, and can not recover from the company damages for the loss ofthc®»; 
Railway Co. v. Methven,21 O. B. 586 ; but the rule is otherwise where cattle were at large wilhoci ibi 
omission of reasonable care on the part of the owner, and without his fault: Railioad Co. v. Stepbea- 
son, 24 O. S. 48. 

Inclosures of railroad, as required by the act of March 25, 1869, supra, must be separate and disOnst 
from the inclosures of adjoining proprietors; and the obligation to coijstruct and maintain hwa 
upon both sides of railroads imposed by that act is not limited to owners and occupiers of adjoLni^ 
lands, but extends to the public generally : Railroad Co. v. Stephenson, 24 0. 8. 48 ; and that act,iai 
the amendments thereto, require the construction and maintenance of such fences within the limia 
of cities and villages where they do not obstruct streets, highways, and other public grounds: Ba3- , 
road Co v. McConnell. 26 0. 8. 67. 

Under the act of March 25, 1859, supra, when the owner of lands adjacent to a railroad cooBiroea 
and maintains a good and sufficient fence inclosing his own lands, in such manner that it mar be 
made to answer the purpose of inclosing the railroad also, the fact that compensation was notpa^ 
for the right of way through such lands will not prevent the company from joining its fences to the 
fence constructed by such land-owner, so as to Inclose its road : and when the railroad is already in- 
closed by such joining of fencing, no additional fence need be constructed between the railroad aad 
such inclosed lands : Haxton v. Railway Co.. 26 O. 8. 214. 

The operators of a railroad train have an unqualified right to carry a head-light upon the tr&to 
at night, when necessary for the safety of the lives and property embarked upon the train ; a&d ii 
is error to instruct a jury that such right depends upon its exercise not endangering cattle tltts 
stray upon the track : Railroad Co. v. Schruyhart, 10 O. S. 116. 

A contract by a railroad company in acquiring land for its right of way, to erect and keep Bf 
fences, is an agreement which runs with the land. Huston v. Cin. & Z. Ry., 21 0. 8. 235. 

The duty imposed upon railroad companies to fence their roads requires the construction asi 
maintenance of such fences within the limits of cities and villages, where they do not obatmct the 
streets, highways, or other public grounds : Cleveland & Pittsburgh Ry. Co. v. McConnell, 260. S.S. 

An action will not lie in favor of a land-owner against a railroad company to recover theonttf' 
building a fence along the line of a railroad, where a former owner of the land, for a oonaidentitfti 
released the right of way over the lands and agreed to build and keep up fences on both sides of tl>^ 
line of the road. (Under act 71 v. 85) : Warner v. Railroad Co., 81 0. 8. 265. 

In an action to recover damages resulting to domestic animals from the Allure of a i$Bn/i^ 
company to construct and maintain good and sufficient fences along the line of its road, as reqpotn*] 
by the act of April 26, 1871 (68 v. 78), the facts upon which the company's liability depends m«t1* 
stated in the petition, and if not admitted, must be established by the proof: RaUrosdOaft 
Wilson, 31 0.8. 565. * 

An allegation that the defendant was, by law, bound to fence and inclose said rallToad»<M<i* 
an immaterial issue, and is not to be taken as true because not denied : Jb, 
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Under the act of March 25, 1859 (1 S. & C. 331), where a railroad fence forms the boundary of an 
iocloDcd field, it is the duty of the land-owner, as well as the railroad company, to maintain tbe 
fence In proper order : Railroad Co. v. Sloan, 27 O. S. 341. 

If the land-owner knows that such fence is insufficient, and, omitting to repair it, tam^ his 
itock into a field which it incloses, and by reason of such insufficiency the stock is killed upon the 
trftck without fault of the company in running its trains, the land-owner is guilty of such oontHbu- 
tory negligence as will prevent a recovery by him: lb. Followed in Railway Co. v. Infirm nry, Si 
0.8.566. 

The act of April 18, 1874, applied to all railroads then in operation and unfenced, and extended 
the time within which such railroads were required to be fenced to a period of six months after the 
date of the passage of the act. And until the time thus extended had elapsed, no liability for an 
injury to trespassing animals arose from the failure to construct such fence : Railroad v. McElroy^ 
S50.S.147. 

In an action against a railroad company to recover damages for killing live stock, the plAlntifT 
mnet prove affirmatively that want of ordinary care on the part of the company or its employLH 
ctnsed the injury : Railroad Co. v. McMillan, 37 O. S. 654. 

Such inference does not arise from the mere fact that the animal was killed : lb. 

A railroad company is not entitled to compensation for making or maintaining such cuttle^ 
guards, though highway was constructed after railroad : Railway Co. v. Sharpe, 38 O. S. 150. 

Company is liable, notwithstanding the owner of the live stock had knowledge of the in- 
safficiency of the fence, and company had no notice of its condition: Railway Co. v. Smitb, ^ 
0. 8. 410. 

The statute applies to the case of a private road which crosses a railroad track : Railroad Co. p. 
Cunningion, 89 0. 8. 327. 

Owner may recover, provided the animals were at large without his fault, and he has used that 
reasonable care and precaution in restraining them, which a prudent and cautious man would, who 
had knowledge of their unruly character: Railroad Co. t». Howard, 40 O. S. 6. 

Right to recover, how affected by g 4202 : lb. 8. 

A landowner agreed with a railroad company to keep a line of fence in repair. The company^ 
in order to rebuild a bridge, removed a portion of the fence and replaced it by a fence of a diGTerent 
character. The latter whs accepted by the landowner as an inclosing fence to his fields : Held^ that 
it becaD-e the duty of the landowner to keep the same in repair, and ho is without remedy where 
his stock is killed by neglect to make such repairs, unless the killing was caused by negligooce la 
running the train : Railway Co. r. Heiskell, 38 O. 8. 666. 

The btatute may be construed as allowing exceptions required by public necessity an^l con- 
venient and proper uye of station-yard : Railroad Co. v. Newbrander, 40 O. 8. 15. 

When relieved from duty to construct cattle-guards at highway, company must construot at 
first points from highway that will not interfere with the necessities and convenience of the public 
and company. lb. 15. 

PlaintifT is not guilty of contributor^'^ negligence in panturing his hogs in a field, although he 
knew the fence was out of repair : Railroad Co. v. Scudder, 40 0. 8. 173. 

The obligation to construct and keep in repair fences to turn stock, is not limited to the protuc- 
tion and benefit of the owners and occupiers of abutting lands : Railway Co. v. Allen, 40 0. 8. ^00. 

' This section is to be reasoijably construed: and where damage results from defects (occurring 
without the fault or neglect of the company) in an otherwise sufficient fence, there is no liablUty ; 
RaUroad Co. i-. Schultz, 43 O. S. 270. 

An action against a railroad company for injuries sustained by a domestic animal through the 
neglect of the company to fence the road, is barred in nx years : Seymour v. Railway Co., 44 Q* 3. 13» 

Where a railroad company has for a long time permitted the public, including child re □» to 
travel and pass habitually over its road at a given point without objection or hindrance, it i^houldj 
in the operation of its trains and management of its road, so long as it acquiesces in such usut be 
held to anticipate the continuance thereof, and is bound to exercise care, having due regard to eaeh 
probable use, and proportioned to the probable danger to persons sousing its road: Harrlmau i?. 
Railway Co., 45 0.8. 11. 

A subsequent purchaser without notice, actual or constructive, of an agreement between hU 
grantor and the company, whereby the former was to build the necessary fences, may require the 
company to fence. Mere use and occupation of the right of way by the company, is not construct- 
ive notice : Railway v, Bosworth, 46 0. 8. 81. 

Generally, a person who is about to cross a railroad track must use his senses to ascertain 
whether a train is approaching the crossing, and if he fails to do so, and suffers injury In croiislng 
the track, he is gruilty of contributory negligence. Railway Co. v. Peters, 1 C. 0. 34. 

Abstractly, under some circumstances, a person is excused from using his senses to aflcertaia 
whether a train is approaching; but to render this rule applicable to any particular case, the facta 
and circumstances which excuse the plaintifiT must be put in evidence : lb. 

Where there is contributory negligence, the plaintiff can not recover, although his n^Ugence U 
slighter in degree than that of the defendants : lb. 
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A person has no right to be on the track of a railroad where there is no public croaing, audi 
railroad is not liable for injury by its train to a person on its track where there is no public cran- 
ing unless the injury be the result of wanton, willful negligence on the port of its emplojs la 
charge of the train : Driscoll v. Bailway Co., 1 C. C. 493. 

Sec. 3325. [When land-owners may construct fence at company's expimse.] 
If such company or person neglect or refuse to constrnct sach fence, as provided in tlte 
preceding section, the owner of any land abutting on the line of the land of the railrotd 
may construct the fence therein provided for, so far as his land abuts on the r&ilroid 
lands; and when he has completed the same, he may present for payment, to the ageot 
of the company for receiving and shipping freight at the station nearest to the tnd of 
land so fenced, an itemized account of the expense thereof, including materials and 
labor; and if such company or person neglect or refuse, for thirty days, to paysnd 
account, such landowner may recover the reasonable cost of such fence from the owna 
of the road, in any court having jurisdiction of the same. [71 v. 85, § 1; S. & C. 333.] 

Under the act of April 18, 1874 (71 v. 85), an action will not He in favor of a landowner agaiiBt i 
railroad company to recover the cost of building a fence along the line of its railroad, when ihi 
former owner of the land, for a consideration, released the right of way for the railroad over ib« 
lands, and agreed to build and keep up fences on both sides of the line of the road : Warner r.IUil- 
road Co., 81 O. S. 266. 

Sec. 382(>« [Company to keep fence in repair.] When the fence is completed 
the company shall keep it in good repair; and if any such company or person permit 
any part of the fence on the line of its road to get out of repair so that it will not lurn 
stock, the owner of the land abutting on the railroad lands where the fence is out of 
repair, may notify the agent of the company for receiving and shipping freight at the 
station on the roaid nearest to the place where the fence is out of repair, that a portion 
of the fence on the line of the road is out of repair, stating where, how, and the probable 
cost of repairing the same; and if such company or person fail, for twenty-ioor honi? 
thereafter, to repair the fence so that it will turn stock, the owner of the land mar 
furnish materialfl and repair the same, and present to such agrent, for payment, an 
itemized account of the expense thereof, including materials and lalK)r, and if the same 
be not paid within thirty days thereafter, such land-owner may recover from the owner 
of the road the reasonable expense of such repairs, before any court having jurisdiction 
thereof. [71 v. 85, § 1.] 

Sec. 3827. [When prirate crossings mnst be built.] A person owning fifteen or 
more acres of land in one body through which any such railroad passes, and which is so 
situate that he can not use a crossing in a public street, road, lane, or highway, in p8«^- 
ing from his land on one side of the railroad to that on the other sidy without greai i^ 
convenience, the company or person operating the road shall, at the request of the land- 
owner, within four months after such request, at the expense of tiuch company or persoiL 
construct a good and sufficient private crossing across the railroad nnd the lands* okC" 
pied by the company, between the two pieces of land of the landowner, to enable bim 
to pass with a loaded team, and over which he shall have the privilege of paseing at ^U 
times when such company or person is not using the railroad at the crossiugj or so pear 
thereto as to render crossing thereat dangerous. [71 v. 86, HO 

Sec. 8328. [When land-owner may build it at cotiipauy*8 expense.] li «f^^ 
company or person neglect, for four months after request by uny such landowner for thil 
purpose, to construct a good and sufficient private crossing as provided in the preoediHK 
section, such landowner may, after having given reasonable uotioe to the agent of th^- 
company for receiving and shipping freight at the station on the railroad oearejit to die 
land where it is proposed to construct such private crossing, of the time when stich lanti- 
owner will proceed to construct such crossing, enter upon the laude of the compajji, ai 
any point he may desire between the two pieces of his land, and eonatrnct a goo^i and 
sufficient private crossing; and such company or person shall be liable to him foralltbir 
reasonable expense thereof, not exceeding the sum of fifty dollars, and he may rcoortf 
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the same in an action against such company or person, before any court having jurisdic- 
tion thereof. [71 v. 85, § 1.1 

Sic. 3329. [When fire preceding sections do not apply.] The provisions of the 
five preceding sections relating to fences and private crossings shall not apply to any 
case in which compensation for building a fence or a private crossing has been or may 
hereafter be taken into consideration, and estimated as a part of the consideration to be 
paid for the right of way, so far as the fence, or right to private crossing, has been or 
may be settled or paid for; nor shall said sections be held to affect, in any manner^ any 
contract or agreement between any railroad company, or person having the control and 
management of a railroad, and the proprietors or occupants of lands adjoining, for the 
construction and maintenance of fences, cattle-guards, and railroad crossings. [71 v. 85, 
J 1; 56V.62,? 4; 8. & C. 332.] 

An unrecorded agreement between the company and a former owner, of which a purchaser has 
no notice, will not relieve the company from its obligation to build necessary fences : Boeworth v. 
RaUwa7Co.,46 0.S.81. 

Sec. 3330. [When company may build fence at land-owner's expense.] If an 

owner of lands abutting on the line of the lands of a company, who is legally bound in 
any manner to build or repair the fence dividing his lands from the lands of the com- 
pany, neglect or refuse to build or repair such fence within the time in which he is bound 
to build or repair the same, the company may build or repair such fence, and present an 
itemized account of the cost of labor and materials expended in such construction or 
repair, to the person bound to build or repair the fence, for payment ; and if the same 
be not settled or paid within thirty days thereafter, the company may recover from such 
person the reasonable cost of such labor and materials, before any court having jurisdic- 
tion thereof. [71 v. 85, § 1.] 

Sec. 3331. [Penalties for not constructing and repairing fences, etc.] A com- 
pany or person having the control and management of a railroad neglecting or refusing 
to construct fences, cattle-guards, or public crossings, or to keep the same in repair, as 
prescribed in section tkirly-ihree hundred and twenty-four after thirty days* previous notice 
or request to do the same, made in writing by any person, shall forfeit and pay for each 
and every day such company or person so refuses or neglects, any sum not exceeding 
fifty dollars per day, to be recovered in a civil action, in the name of the state, for the 
use of the county in which suit is brought. [56 v. 62, §5; S. & C. 333.] 

Sec 3332. [Right of landowner to use culvert, etc., for cattle- way.] Any 

owner of land through which a railroad is constructed, and upon which there is a cul- 
vert, water-way, or opening through the embankment of the railroad, of sufficient height 
for such purpose, may use such culvert, water-way, or opening, for the purpose of a stock 
or cattle-way, under the track of the road, so as to permit stock to pass and re-pass ; but 
the landowner shall build and maintain all necessary fences on both sides of said open- 
ing, and shall not, by use, or otherwise, permit the foundations of any structures about 
such opening to be injured or interfered with. 

Sec 3333. [Railroad crossings: how to be made ; crossing of trains: how to be 
regulated; when trains may cross without stopping.] When the tracks of two rail- 
roads cross each other, or in any way connect at a common grade, the crossings shall be 
made and kept in repair, and watchmen maintained thereat, at the joint expense of the 
companies owning the tracks ; all trains or engines passing over such tracks shall come 
to a full stop not nearer than two hundred feet, nor further than eight hundred feet from 
the crossing, and shall not cross until signaled so to do by the watchman, nor until the 
way is clear, and when two passenger or freight trains approach the crossing at the same 
time, the train on the road first built shall have precedence if the tracks are both main 
tracks over which all passengers and freights on the road are transported ; but if only 
one track is such main track, and the other is a side or depot track, the train on the 
main track shall take precedence ; and if one of the trains is a passenger train and 
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the other a freight train, the former shall take precedence, and regular trains on time 
shall take precedence over trains of the same grade not on time, and engines with can 
attached, not on time shall take precedence of engines without cars attached not on 
time ; provided, however, and in case such two railroads crossing each other, or in anj 
way connecting at a common grade, shall hj any works or fixtures to be erected by them 
render it safe to pass over said crossing without stopping, and such works and fixtures 
shall first be approved by the commissioner of railroads and telegraphs, and the plan of 
said works and fixtures for such crossing, designating the plan of crossing shall hate 
been filed with such commissioner of railroads and telegraphs, then, and in that case, 
the provisions of said section thirty-three hundred and thirty-three^ and the provisions of 
sections thirty-three hundred and thirty-four^ thirty-three hundred and Ihirty-five, shall not 
apply ; but if such commissioner of railroads and telegraphs shall disapprove such plan, 
or fail to approve the same within twenty days from the filing thereof, such companies 
may apply in the county where said crossing is situated, to the court of common pleas, 
or to a judge thereof in vacation, in the manner provided in section thirty-three hundrtd 
and seventeen^ and the same proceedings shall be had, and with the same effect as pro- 
vided in said last named section. [1882, April 14: 79 v. 95; Rev. SUt. 1880; 57 v. 106, 
8 1 ; (S. & C. 372o).] 

The state has reserved to itself the right to enact police laws necessary to secure the lives and 
property of its citizens, and amoDj? the powers thus reserved, and which must inhere in the 6iftte,ii 
that of prescribing reasonable regulations for the government of railroad corporations in regard to 
the manner in which they shall exercise their corporate franchises in running their trains, so as to 
avoid danger to the lives and property of its citizens; and the act of March 24. 1860 (57 v. 106), is t 
valid exercise of this power to prevent collisions at railroad crosiings: Kailway Co. v. Railway Co, 
80 O. 8. 604, 

A railroad corporation accepl8 its charter, and maintains and operates corporate property aa a 
railroad, subject to this inherent power in the state to adopt such regulations whenever the public 
exigencies and the safety of the community may, in the judgment of the law-making power, require 
them, and subject also to the power of the state to authorize the construction of other railroads 
across its track whenever the public welfare may require; and neither the priority of one charter 
over the other, nor the prior location or construction of a railroad thereunder, affects this right; 
and the right of one railroad corporation to cross the track of another, in constructing and operating 
its road, is derived by grant of its franchiRC so to do from the state, and not by purchase or appro- 
priation from the road first located and constructed ; and the latter has no vested exclusive ri^t tt 
such crossing for its use, as against the right of the public to a crossing: lb. 

The right of a railroad corporation to hold land, is not an unqualified right, but is limited to 
the uses and purposes of the corporation, and the land is to be held for the purposes of the grant for 
public uses ; and the title which it has in its right of way is a qualified title, subject to the equal 
right of another railroad corporation to cross the same with its track, provided compensation I* 
made, as required in the case of Individuals, for the property or the interest therein appropri- 
ated: Ih. 

The act of March 24, 1860, supra, imposes on both companies the expense of making and keeping 
up such crossing as therein reiiuired, without regard to the date of their respective charters, or the 
location or construction of their respective roads : lb. 

In a proceeding under the statute b^ one corporation, to appropriate a strip of land across the 
track of another, to be used in common by each as a railroad crossing at a common grade, the owner 
of such track is entitled to compensation for the property or interest therein actually appropriated, 
and for such consequential damages, not provided for by the act of March 24, 1860, mpra, as are the 
direct and proximate consequences of such appropriation, but has no right to recover, as consequen- 
tial damages, the additional expense necessary in operating its road caused by complying with the 
requirements of the act : Tb. 

A railroad company which has the possession and control of a railroad in this state, and is 
managing and operating the same as the lessee thereof, is one " owning the tracks " of ruch Tailroad 
within the meaning of this section : B. & O. R. R. Co. v. Walker, 46 0. 8. 577. 

The necessity for keeping the crossing in repair, and maintaining watchmen thereat, grows out 
of the use and operation of the railroads crossing each other at a common grade, and the benefita 
thereof accrue to the companies operating the roads ; and as the lessee company receives the beaa* 
fits, it takes them subject to the burden of their expense : lb. 

The burden of keeping in repair the crossing, and maintaining watchmen thereat, is common to 
both companies: and where either performs the whole duty and pays the whole expense, tt to 
entitled to recover from the other iU equal proportion thereof : lb. 
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Sec. B834. [Rales to be made and published. ] The managiDg a^nt or superin- 
tendent of every railroad shall Cbtahlish, and publish to ail the employes on the road, 
such rules and regulations as shall, in all cases, secure strict compliance with the pro- 
Tisions of the foregoing section, and shall republish such rules and regulations on each 
time table or card issued to the employes on the road; if such managing agent or super- 
intendent fail or neglect to establish and publish su^jh rules and regulations, or to 
republish the same on each time table or card issued to the employes on the road, he 
shall be personally liable, for every such neglect or refusal, to a penalty of one hundred 
dollars, to be recovered, together with costs, in an action against him in favor of the 
state, to be brought in the court of common pleas of any county wherein any such^ 
crossing is; and such agent or superintendent, and the company of which be is agent or 
saperintendent, shall aJso be liable in damages to any person or company injured in 
person or property by an accident arising from such failure Or neglect. [57 v. 1U6, § 2;, 
a & C. 372a] 

Sjbc. 3335. [Penalties for violations of section thirty -three hundred and thirty- 
three*] Every engineer or person in charge of an engine who willfully fails to comply 
with the provisions of section ihirty-three hundred and thirty- three or fails to bring the 
engine of which he is in charge, with the train, if any, thereto attached, to a full stop at 
least two hundred feet before arriving at any railroad crossing or connection, or crosses 
the same before signaled so to do by the watchman, or before the way is clear, shall be 
personally liable to any person injured by renson of such failure to a penally of one 
hundred dollars to be recovered by civil action, at the Kuit of the state, in the court of 
common pleas of any county wherein such crosKing or connection is; and the company 
in whose employ such engineer or person in charge of an engine is, afl well as the person 
himself, shall be Kable in damages to any person or company injured in person or 
property by such neglect or act of such engineer or perpon. [71 v. 50, § 3.] 

Sec. 3*}36. [Signals at railroad crossings.] £very company shall have attached 
to each locomotive engine passing upon its road, a bell of the ordinary i>ize in use od 
SQch engines, and a steam whistle; and the engineer or person in charge of an engine in 
motion, and approaching a turnpike, highway, or town road crossing, upon the same 
level therewith, and in like manner when the road crosses sny other traveled place, by 
bridge or otherwise, shall sound such whistle at a distance of at least eighty and not 
farther than one hundred rods from the place of such crosbing; and ring such bell con- 
tinuously until the engine parses such road crossing; but the provisions of this section 
shall not interfere with the proper observance of any ordinance passed by any city or 
village council regulating the management of railroad locomotives and steam whistles 
thereon, within the limits of such city or village. [I88t>, May 13: 83 v. 153; Rev. Stat. 
1880; 69V.49, U] 

Whether these signals are for the protection of travelers only, or extend to persons working on 
the track, gusere : Dick v. Railroad Co., 88 O. S. 3%. 

Cited in Ravenna v. Railroad Co., 45 O. S 125. Sec note to same cage under § 1692, subdivision 29. 

As to liability of railroad companies for injuries caused by negligence of gatemen at dangerous 
croMiDgs, see Railway Co. v. Schneider, 45 O. S. 678. 

Sec. 3337. [Penalties for violation of preceding section.] Every engineer or 
person in charge of any such engine who fails to comply wiih the provisions of the pre- 
ceding section shall be personally liable to a penalty of not less than fifty nor more than 
one hundred dollars, to be recovered by civil action, at the suit of the state, in the conrt 
of common pleas of any county wherein any such crossing is; and the company in whose 
employ snch engineer or person in charge of an engine is, ab well as the person himself^ 
shall be liable in damages to any person -or company injured in person or property by 
such neglect or act of such engineer or person. [69 v. 49, § 2.] 

The failure to give signals must have been the proximate cause of the accident before recovery 
einbehad: Penniylvsnia Co. v. Rathgeb, 82 0. 8. 72. 
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Sec. 3B3S. [Whole track to be of uniform ^au^o.] Every company shall make 
€very railroad constructed op controlled by it of one uniform gauge or width of track 
from end to en<l ; wlieu Hny ro:id connects wiih or crosses any other road, the companies 
owning or controUini^ such roady may adopt hucIi unif«. no gauge or width of track aa 
will enable CHch company to pass iis cars over the roid pf the other; and in case roads 
.so connc'ciini^ or cr(»>sin}; aie c»«n'«irnct« d nf dKJ'erent gauges or \%idihs of track, ihe cora- 
pmiefl controllinjj thn j-ame ihhv lav down and maintain, upon the wliole or any porlion 
-of huch road (»r roads, an a<idiii()n il rail or rails, so as lo admit the passage of the same 
cars over both r< ads, and iriMy aUo iiiaint;iin and operate either or both of such roads, 
upon the track o trarks origin iliy c()nHtru< t« (I, as may be det-med *xpedient by thecom- 
pjiny iip ffimpnui^ f (iA*riiM» (*r roiitri^Uirg eillur or iNah (.^f the fi ads- [tliJ v. i^^S^ § 1 ; S, 
ifeS 115; S. ,i i\l\3[ ] 

Feit. ;t:{:J0. [When trm^ks umst M iiseO in rwrnmon.] Whm two or more com- 
pflnitii havi'^ iti Iht^ ** 11 ii* t^trr* K \\v\^ [* iblii^ way, ttr ^ipi-iiKi^r, two or mor^ tracks of the 
ftuuie sr-'i*^*' Oiroij^ili H cry or *iibige, ih^ Oojiufi? if mwh vUy or village may require 
Buon t^» Tiipaiu<>- lo use ^UfH? iri(ik*i ui tutoimn 1 uud tii }Hi^ Ukeir JocMiiouvea and cars 
overesicli iriok in ^m^ difeciion < nty, [54 v, }'S^iC^ 4; S, & C, 3i5,J 

Hk(.\ Ztl 4 (L [ W li f^ 11 com wH i m !^ u 1 a y b<^ Jit iido . ] When t b e tra ck o f a co m p a uy 
crOif^Hv^s a irMt'k of the tsziitte >;»u^e of aiin[}ii r n iii[»nny, eitlinr compsny may txmnert the 
trark^ of liif trt'u roiuU yo tTosHJair, h> rts lu admit of tU« pniSMNgG of cans from one road to 
the o;htT with f luliiv, tiiid a%(nd ibe ntcths-iiy oi ebangiuK t^iars or trans-shipping freighiBr 
[54 V. Kj:i, ^^; K&i:. -.2^^ ] 

SKr. 3,14 1, [ WliPD miiJiMmii K must tranhport cars of oilier conipnnies.] Whea 

the iracks \4 tw^» com pan its c inina a^ afH^rei*aid, either company ^|^!^^, whrii req^iircd, 
transport over iu nmti, hi ii^ dL^-liiiaiiou rherfofi, any fraigtii otlered^ in I he care in which 
il i^ uflVrffl, at its U>chI rau-s pi^r inUt*, h» set fiirib iu the compiiuy^^ freight tarift for the 
dihitfince mo>l neucly corrt-sti'^n*1iMir, nod relurn ibt* cnr^^ wkh or without freiglii witlmul 
tiuneceK-irtrj drluy ■ but nttihinii in this st-iriioii t.h«ll b^ so eonstnitd jis 10 retjnire any 
company to move npoii il- roid * iin^ which i\o not confonn iu brcudlb of i^'auge and iu 
other respects to >t- own c»r^» > or nry lUm art not s-ubslnnliiMy built Jind in>^otid repair^ 
Dor to usr itft nu cliTDcry in moving ih*^ cars (hf mir^iher oonjpaqy to the negkct or sijs* 
p«t]sii^n of itM n gutar or usii J busj nens. [o4 v. Y'.fS, J 7 ; S. it U, 3J(i] 

8kc. 3^U2- Wii3>* fi^r \uiffTnmst hr proviiled,] There shall be conslTucled and 
kept open, ulung ilie EOJt-Ub^r^H of 1 very ruilro id, exicpt where ihe road extind« through 
or by f<wttmp h-nd, b>^ ibt- rhOip^ny or (wri-uri operisting the roacJ, diuhci^ or drains of 
suflicient depths width, and tra^ly 10 . oniluct to home proper outlet the water which ac- 
cnriUitiiteH nJ'ii'g Mie siileH of such ro tl-tied from the cttnstniction or operation of auch 
road, [156 v, 3:i5, i L] 

8eo. Siy 3* [ Proceed Ih);!^ Id enforce preceding' secUou.] I<, after ten days* ntitice 
01^ request to juiy ti^iket or oilier Mgeni. of the CMUi^J^ny or person operatirg a railroad, to 
jjrovide siich draio or liiieh, pnferr,d by ill- pf^rson rUiib nrii^vd tu iuhtitute Ihe proceed- 
ini^s hereinafLer providt-il for, (he provinionH of ibef ing^aiig section he not cotnptied 
ipith, imy own* r ot tt'tiaiil * f In^nd coot>^ti u^ to *tuch raitioad feeliig fi^grieved by t-uch 
oeglt-ct ii>ay give notice of (he f.^ct^ iu wriliug. to the pr^ibiite judjie olf the county in 
which fliich ucKlect rci-urs, ilrsipiatii g lu si ch nt^tice the pine** ur phices on such r^ad 
where such drains or ditcheti bsiVH not V>ff^n njade; au4 upon the receipt of such notic* 
the I robate j*jdgi* sb ill apptdnt « cuumi siim, id ihree disinterested freeboidi-rs of such 
county, who t<»geiber with tht* cuuhty survt^yor, shall ptuced lo the place desijiiuited in 
tht* notice, and, if upon in^pecTion, it is found ihui the provisionH of the pf t ceding 84 c^ 
tiou are not complied wiih, ibe conurostjifsn f*r h mr jority thereof, shall report the same 
to ^uch probate judge« hIio shatl keep 11 rt cord of sucli priicetdingH ; and the probate 
judge aha 11 denrgnate a iLine wiih in wh ch such dilcheB -r drains shall be made or opened 
and shali forthwith noiiiy the cuiupuuy or person ojferating such ro^d| in writing, whole 
duty it shall be to make or open such ditcbea or drains wtthiu the lime sptciAed, [6EiT^ 
.335, S 20 
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Sec. :}344. [When the prohate jiid^^e may let the work,] If such company or 
person neglect to comply with the notitication of the probate judge, he shall forthwith, 
by advertisement for three consecutive week«» in one or more of the weekly newspapers 
published in such county, give notice that the work of making or opening the ditches or 
drains will be let to the lowest bidder at such tim? and place as shall be designated io 
the advertisement. [06 v. 8;^o, § 3.] 

Sec. ;]M5. [Sale of the work, and proceedinars thereon.] ^The probate judge 
8liall, at the time and place specified in the advertisement, sell the job or jobs of making 
or opening such ditches or drains to the lowent bidder, and take from such bidder a 
sufficient bon<l, with surety, for the performance thereof, and upon the completion thereof 
^ the saisfaction of the probate judge, he shall give the bidder a certificate therefor, 
stating the amount due for the work ; and upon presentation of the certificate to the 
auditor of the county, he shall pl^ce the amount so certified forthwith uj)on the tax 
duplicate of t'ue county, against tlie company, together with all the costs and expenses 
for inspection by the commissi* n and surveyor, notices, advertisements, sale of work, 
making contract therefor, Hf'proval of the work, and other costs, and interest on the 
amount certified to be due for the work from the time the work is approved until the 
amount can be collected by the treasurer of the county; and buch tax shall be collected 
as other taxes, and be paid to the persons entitled thereto on the warrant of the county 
auditor on the county treasurer. [H6 v. 835, § 4.] 

Sec. S.34(>. [Fees of oflleers in such eases.] The probate judge, commissioners 
and surveyor shall be entitled to receive for their services such costs, fees and expenses 
as are provided by law for costs, fees and expenses of county commissioners and others 
nnder proceedings relating to ditches. [(56 v. 385, ^ 5.] 

Sec. 3347« [Movable bridge between passenger cars required.] Every com- 
pany conveying passengers nhHll provide the paK^enger cars in its trains with a flexible 
or movable bridge or apron, mi the full width of the opening between the railings at- 
tached to the platforme of such cai-s, with side-boards or net-work of strap iron or large 
wire, or other suitable material, at each side of the bridge or apron, of at least equal 
height with the ordinary railings upon the platforms, or some other apparatus or 
arrangement equally efhcient to enable passengers to pass from car to car with safety. 
[68v.3.%§l.] 

Sec. 3348. [Penalties for riolation of preceding section.] A company which fails 
to comply with tlie provisions of the preceding stction shall be subject to a penalty of 
one hundred dollars for each and every day of such failure, to be recovered in a civil 
action, in the name of the state, and paid into the s ate treasury. [68 v. 35, § 2 ] 

Sec. 8349. [When two preceding sections do not apply.] Nothing contained in 
the two preceding sections shall require any company to provide an apron or bridge 
between the platform of a freight car and the platform of the passenger car attached to 
a freight train. [(58 v. 35, § 3.] 

Sec. 3350. Commissioner of railroads must enforce certain sections.] The 
commissioner of railroads and telegraphs shall see that the provisions of sections Ihirty- 
^te hundred and forty seven and thirly-tkree hundred and forty-eight are enforced, [68 v. 
55, H.] 

Sec. 3351. [Prescribing heating apparatus for railroad cars.] Each railroad 
company in this state shall, when necessary to heat any of its cars for carrying pafesen- 
^rs, mail, baggage or express matter, do so by a »tove or heater so constructed and pro- 
l^ted as to most efiectaally guard the passengers against the danger by fire, in case of 
•ccident by collision, or the cars being overturned or thrown from the track, and it shall 
he unlawful for any'such company to permit any other person or corporation to use cart 
^arryiDg passengers, mail, baggage or express matter over its road unless the heating ap- 
paratus thereof shall conform to the requirements of this section. [1880, April 14 ; 77 
f. 202 ; Bev. Stat. 1880 ; 66 v. 94. J 1.] 
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Sec. 3352. [BepeaUd 1880, April 14 ; 77 y. 202. Former statates ; Rev. Stat. 1880; 
•6 y. 94, ? 3.] 

Sec. 3353* [How passenger cars to be lighted.] No passenger cars on anj rail- 
road shall be lighted hj naphtha, or any illuminating oil fluid made in part from 
naphtha, or wholly or in part from coal or petroleum, or other substance or material 
which will ignite at a temperature of less than three hundred degrees Fahrenheit; and 
the commisHioner of railroads and telegraphs, by himself or agent, may, at any time, 
enter the cars running on any railroad and take from any lamp therein samples of the 
oil found there, for the purpose of testing the same, and if it proves of a lower grade 
than is required by the provisions of thb section, he shall bring suit for the penalty pro- 
vided in section thirty-three hundred and fifty-four. [74 v. 207, ? 2.] 

Sec. 3354. [Penalties for violating certain sections.] Any railroad company 
refusing or neglecting to comply with the provisions of .section three thomand three hun- 
dred and fifty-one, shall be liable to a penalty of not less than one hundred, nor over five 
hundred dollars, to be" recovered in a civil action in any court of record in any county 
through which such road shall pass, in the name of the state of Ohio for the beoeiit of 
the common schools of the state, to be prosecuted by the prosecuting attorney of the 
proper county, at the instance of the prosecuting attorney or at the instance of the rail- 
road commissioner, as provided by law (sec. 263, rev. st.) in other cases for the recovery 
of penalties and forfeitures against railroad companies, after due notice given by sach 
railroad commissioner to the president or managing officer of such delinquent railroad 
company, and its neglect thereafter for a period of thirty days to comply with the pro- 
visions of said section ; the prosecuting attorney to receive twenty-five (25) per cent of 
all fines and costs collected under the provisions of this act. [1880, April 14 ; 77 v. 202; 
Rev. Stat. 1880 ; 66 v. 94, i 4.] 

Sec. 3355. [When and how fireight*ways may he constrneted.] A person own- 
ing or operating a coal or iron-ore mine, stone-quarry, rolling mill, or machine-shop 
within this state, who, as a means of removing the product thereof, uses or desires to use 
a railway, may construct such railway, and run cars thereon, over or under any railroad 
or public highway, the consent of the owner of the fee in the land at such crossing first 
having been obtained ; but such railway shall be so constructed as in no wise to impede 
or interfere with the running of cars or the travel upon such railroad or highway, or in 
any manner to injure or impair such railroad or highway, or any switch, building, or 
appurtenance connected therewith or belonging thereto ; and when such freight-way is 
constructed over a railroad, it shall be at the height of at least eighteen and one-half 
feet in the clear above the rails of the same. [70 v. 194, § 1.] 

Sec. 3356. [When plan of fk^eight-way must be approved by commissioner.] 
Before any person shall construct such railway across a railroad, he shall submit the 
plan oi construction to the commissioner of railroads and telegraphs for his approval, 
who shall, at the cost of such person, for traveling expenses or otherwise, see that the 
structure shall, in all respects, conform to the requirements of the preceding section. 
[70 V. 194, i 2.] 

Sec. 3357. [How railroad scrap metal shall be sold.] No officer, agent, or em- 
ploye of a company operating a railroad, except the superintendent, general managing 
agent, or the receiver of the company, shall sell or dispose of worn or scrap mi*tal, or ixof 
iron, brass, or other metal owned by the company, and all sales and barter of Hitfzh E^rnp^ 
or other metals owned by a company, made by another officer, agent, or employe than 
such superintendent, general managing agent, or receiver, shall be null and void ; and 
DO such supeerintendnt, general managing agent, or receiver shall sell or dispose of any 
such scrap or other metals in quantities less than one ton, nor without delivering to the 
purchaser a bill of sale thereof, a copy of which shall be retained ai^d filed in the office of 
«nch superintendent, managing agent, or receiver. [73 v. 227, i 1.] 

Sec. 3358* [Penalties for violations of last section.] If a superintendent, 
general managing agent, or receiver of any company sell or dispose of any rail road sc^ap 



LAWS APPLICABLE TO RAILROADS. 39 

metal in quantities less than one ton, or sell or dispose of such metal in any quantity^ 
without deliyering a bill of sale thereof to the purchaser, the company which he repre- 
sents shall not thereafter be entitled to the benefit of the three succeeding sectioni* 
[73 V. 227,? 2.] 

Sec. 3359. [What is the eridence of title to such scrap.] The person, com- 
pany, or firm to whom, is offered for sale, pledge, or trade, any worn or used links, pins, 
jonmal-bearings, or other worn or used and detached appendages of railroad equipment, 
or any scrap metal of iron, brass, or steel appertaining to such equipment, or to a rail- 
road track shall, before purchasing or dealing in the same, ascertain whether the owner- 
ship thereof is lawfully derived, by bill of sale or otherwise, from a company, or front 
the superintendent, managing agent, or receiver thereof; and in any action in which 
the right or title to such article of metal is drawn in question, the person, com- 
pany, or firm dealing therein, or his or its assignee, party to such action, shall be bound 
to establish and prove, prima facie, the title and ownership derived as aforesaid. [73 t. 
227, §3.] 

Sec. 3360. [When a mixture of such scrap deemed a confusion of goods.] If, 

in such action it appear, prima facie, from the evidence on the trial, that any of the 
articles or metals in controversy were stolen, or unlawfully obtained, and mixed or con- 
fused with other scrap metal, it shall be deemed a confusion of goods, unless the party 
claiming against the title of the company establish, prima facie, a lawful title to the 
residue from or through a railroad company. [73 v. 227, § 4.] 

Sec. 3361. [Company may replevy scrap ; proceedings in the action.] A com- 
pany, by its proper officer or agent, or the receiver thereof, may claim to be the general 
owner of, and may replevy, any of the metals or articles mentioned in section thirty-thre€ 
hundred and fifty-nine, and any metals with which they may have been confused as afore- 
said, wherever found in the possession of any person, firm, or company, whenever there 
b gopd reason to believe that such metals or articles have been stolen or unlawfully 
taken from a railroad company or its receiver ; and, instead of the usual averment as te 
ownership, in the affidavit for a writ of replevin, it shall be sufficient for the officer or 
agent of such company, or the receiver, to aver that he believes such metals or articles to 
have been unlawfully taken from such company or some other company ; and the person, 
firm or company claiming in such action, or any other action, the right or title to any 
such metal-i or articles, shall be required to establish and prove, prima facie, a right or 
title thereto, lawfully derived as provided in the preceding sections ; in the absence of 
such preof, the company or receiver claiming such metals or articles shall be held and 
con«)idered to be the general owner thereof ; but any other company or receiver, upon 
showing that any part of such metals or articles was unlawfully taken from it or him, 
shall be entitled to such part, upon payment of a proper share of the cost and expense! 
of the replevy thereof ; and if any company, or its receiver, replevy any property under 
the provisions of this section without good and reasonable cause to believe that the same 
was unlawfully taken from tome company or its receiver, such company or receiver shall 
be liable to the party entitled thereto, in any sum not exceeding double the amount of 
the value of the property so replevied, in addition to such damages as such party 
sustains thereby. [73 v. 227, g 5.] 

Sec. 3362. [Penalties for obstructing the laying of a track.] No persen or 
corporation shall willfully interfere with or obstruct any company engaged in laying the 
track of its road across any other railroad, if such company has fully complied with the 
law, and obtained the right to so lay its track ; nor shall any person or corporation 
obstruct the full operation of any road so constructed ; and the person or corporation 
violating the provisions of this section shall pay, for each day of such interference or 
obstruction, one thousand dollars, to be recovered by action in the name of the state, 
one-half of the recovery to go to the company so interfered with, and the oihet half te 
the county in which the interference occurs, and shall also be liable for damages to the 
party injured. [73 v. 160, §§ 1, 2.] 
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Site. 3363. [When and bow a company may dissoiye.] Any company which ha« 
been in existence for a period of three years, and has not commenced to build the road 
described in its articles of incorporation, or whose road having been commenced, has 
been abandoned for three years, may be dissolved by a vote of two-thirds of its stock- 
holders, at a meeting called for that purpose by its president, notice of which must be 
published in each county through or into which the line of the proposed road passes at 
least thirty days before such meeting is held. [69 v. 171, §^ 1, 2.] 

Sec. S3()4. [Wben companies must cross streams on same bridge.] When it 
becomes necessary for two or more railroads to cross any of the navigable waters of ihi* 
state at or near the same point, by draw or swing bridge, the companies or persona 
owning or controlling such roads phall, if practicable, use one and the same bridge, and 
approaches thereto; and the right to use any such bridge and its approaches, or other 
similar structure, so situate and used as to make it necessary for the companies or per- 
sons owning or operating two or more roads to agree upon a common use thereof, in 
order to comply with the provisions of this section, may, when such companies or ^)er- 
sons can not so agree, be appropriated by the company or persons owning or operating t 
road for which such use is desired, in accordance with the provisions of law authorizing 
the appropriation of private property to the use of corporations. [57 v. 10, f 1 ; S. A C. 
3726.] 

Sfc. 3305. [Proceedings to appropriate joint use of bridge.] The statement to 
be fiUd in such appropriation proceedings shall, as near as mny be, set forth the regula- 
tions according to which the joint use of such bridge and approaches, or other structure, 
shall be regulated; and if the reasonableness of the same, or any part thereof, be denied 
by the defendant in the proceedings, the court shall hear and determine the issue, and 
enter on record its finding and order thereon, confirming or altering the regulations, as 
it may deem just and reasonable, subject to exceptions nnd reversal for error by the 
court of common pleas, on petition filed for that purpose; the order of the courc fixing 
the regulations shall be made before the jury is empaneled to assess the amount of 
compensation for the right sought to be appropriated; and mwAi conipen^ELtiim b.hi\}i Lie 
a sum equal to the annual value of such use, to be paid quarterly each yenr, in advance, 
while the same continues. [57 v. 10, § 2; S. <& C. 372c.] 

FARE AND FREIGHT. 

Sec. 3366. [To or from points competing with tlic putplie w(»rk».] Every com- 
pany whose line of road extends to any place in the vicinity oi, or to a point of iiit^^twc- 
tion with, any of the navigable canals or other works of internal impruvemenl fcek'Dg- 
ing to the state, shall fix and establish a tariff of rates f^v the transporiation of 
merchandise, produce and other property consigned to or frora sueh pkcy c*r point of in- 
tersection, and shall not charge or receive any higher rale for transporting situ ilu 
merchandise, produce or property over a shorter distance of its road than U charged or 
received according to such fixed tarif! for transportation to and from such plate of inter- 
section. [50 V. 205, n ; S. & C. 318.] 

See note to Scofleld r. Railway Ck)., 43 O. 8. 571, under § 'S37S. 

Where a lower rate of freight is given by a railroad company to a fivoredl sbipper/'wblrb is In- 
tended to and neeeasarily gives an exclusive monopoly to the favored t^h I pppr, affecting the buslni'* 
and destroying the trade of otlier shippers, the latter have a right to rtf^uirt^an equai mt^forall* 
under like circumstances (43 O. S. 557) : Railway Co. v. Scofleld, 2 L\ C. a05. 

The enforcing of such right is not a regulation of commerce, within the mt-inlng of the CocFtUti* 
tion of the United States, and is within the jurisdiction of the stnte courts : Jb. 

The shipper against whom the discrimination is made, may refover exemplary damagtA Irom 
the corporation, if the natural and Intended consequence of such rtlsorlminatloa was Up iDjtirt! the 
business Of said shipper, although the primary object of the railroad company was to make oiooey 
for Itself ; and reasonable attorney's fees may be included in such dnmni^^* r Jb. 

Sec. 3367* [Tariff of rates to be published, and luiw tJiHH^^dJ Every &ucb 
company shall publish its tarif! of rates so established, on property consigned tjo and Uvn 
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such places or points of intersection, and canse the same to be kept conspicuously posted 
at the several business stations on its road ; no such company, its oiHcers or agents, shall 
charge or receive, directly or indirectly, for transporting any property consigned as afore- 
said, any less rate than is designated on such printed card, until such rate is changed by 
an order of the board of directors of such company, and at lea^t ten dnys' notice of suck 
change sriven by bill or card to be posted as aforesaid ; and no ^uch c )mpany, its officers, 
or agents, shall evade/or attempt to evade, by drawback, free ware-l out-ing, or in any 
other manner, the payment of full freightage, according to tlie printed tariff of rates, as^ 
herein provided. [50 v. 205, § 2 ; S. & C. 318.] 

See note to Scofleld v. Railway Co., 43 O. S. 571, under § .^373. 
See note to Railway Co. v. Seofield, 2 C. C. 305. under § 3366. 

Sec. 3368. [Certain contracts inhibited.] A company whose road forms part of 
any line of railway between points common to any other line, bhall not contract or agree 
with any person, or with any other railroad company or companies, having a road or 
line of roads, or forming a part of any line of roads, between the same points, not to' 
carry freight or passengers to or from such common points, nor shall it refuse to receive 
or carry any freight or passengers brought to it to be so carried. [58 v. 74, 2 I ; S. & S. 117.] 

Sec. 3369. [When trnnk roads must not discriminate between other roads.] 
When any railroad is a trunk road, or in the nature of a trunk road, and at or near the 
same place connects with or is intersected by two or more other railroads tributary to or 
competing lines for business to or from such trunk road, or to or from points on or beyond 
the same, any company or person operating or UBing such trunk road shall transport 
passengers and freight going to or coming from such tributary or competing roads with- 
out making any discrimination in the charges therefor, directly or indirectly, for or 
against either of such roads; and the company or person owning or controlling any such 
trunk road shall not, by lease or otherwise, permit the same to be used or operated in any^ 
manner contrary to the foregoing provision. [58 v. 74, 2 2 ; S. & S. 117.] 

Sec. 8370. [Must forward freight by line named by shipper.] Every company^ 
shall ship all freight that comes within its control by the railroads over which it Is 
ordered to be conveyed by the shipper ; trnd, any company whose agent knowingly diverts^, 
or permits to be diverted, any freight that comes under his control from the railroad 
•ver which the same is ordered to be conveyed, shall forfeit and pay to the company^ 
from which such freight is diverted three times the amount received for transporting the 
same, and such agent shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined not more than one hundred dollars, or imprisoned in the county 
jail not more than thirty days, or both. [58 v. 74, § 3 ; S. & S. 117.] 

Sec. 8371. [Preceding section may be enforced by injunction.] On complaint 
of the violation of any of the provisions of the three preceding sections, by petition as in 
•ther actions, the observance of the same may be enforced by injunction, and the partj 
violating the same, or any of them, shall be liable in damages to the person or company 
injured, for the injury sustained in consequence thereof. [58 v. 74, g 4; 8. <& S. 117.] 

Sec. 8872. fNot to discriminate between way and through freight.] Every 
company whose line of road, or any part thereof, is within this state, shall so employ its 
rolling stock used for the transportation of freight as to afford as ample facilities for the 
transportation of local and way freight, delivered to or discharged by it along its line of 
road, as it affords for the transportation of through freight, in proportion to the amount 
•f its rolling stock, and shall not give facilities for transportation to either class of 
freight in preference to the other. [60 v. 93, § 1 ; S. «& S. 116.] 

Sec. 8873. [5or against points in the state.] No company or person owning, 
controlling, or operating a railroad, in whole or in part, within this state, shall charge 
•r receive for transportation of freight for any distance within this state a larger sum 
than is charged by the same company or person for the transportation in the same direc* 
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iioD, of freight of the same class or kind, Ihr an equal or greater distance over the same 
railroad and connecting lines of railroad; and every such company or person who rio- 
lates, or permits to be violated, the provisions of this section, shall forfeit and pay to the 
party aggrieved a sum equal to double the amount of the over-charge, but in no caae 
less than twenty-five dollars^ and shall also for every such unlawful act, forfeit and paj 
to the state a penalty of not let^s than one hundred nor more than one thousand dollan, 
to be recovered in a civil action, brought in fhe name of the state, by the prosecothig 
attorney of the county wherein such ofiVnse was committed, as part of his official duties, 
whenever complaint is made to him, and he is satisfied that the provisions of this section 
have been violated. [69 v. 27, § 1.] 

Where a lower rate Ik given by a railroad corporation to a favored shipper, which is Intended to 
l^ve.and necessarily gtves, an exclusive monopoly to the favored shipper, the railroad corporatioa 
may be required to give an equal rate for alj under like circum stance?*. Such a contract of discrim- 
ination can not be upheld simply because the favored shipper may furnish for Bhipment during the 
year a larger freightage in the aggregate than any other shipper, or more than all others combined: 
Scofield r. Railway Co., 43 6. 8. 571. 

See note to Railway Co. v. Scofield, 2 C. C. 305, under § 3366. 

Sec. 3374. [Rates of passenger fare prescribed.] A company operating a rail- 
road, in whole or in part, in this state, may demand and receive for the transportation 
of passengers on its road not exceeding three cents per mile, for a distance of more than 
eight miles; but the fare shall always be made that multiple of five nearest reached by 
multiplying the rate by the distance. [73 v. 102, § 13; 8. & C. 278.] 

The provision in the twelfth section of the general railroad act of February 11. 1848, (46 v. 40), 
that no reduction shall be made in the rates of fare and charges for freight allowed to compaolei 
organized under that act, unless their net profits for the previous ten years amount to ten percent, 
on their capital, is In the nature of a contract, and binding on the state: Railroad Co. v. Furnace COn 
29 0. 8.208; and companies organized under that act before the adoption of the pn-sent Constitu- 
tion, and which have not relinquished their right to be governed thereby, and had notrcalixeda 
net profit of ten per cent on their capital for the ten years next preceding the passage of the act of 
March 30, 1875 (?2 v. 142), are not bound by the provisions of the latter act reducing their rates of fan 
«nd freight below those allowed by the twelfth section of the act of 1848 : lb. 

When the railroad of one company is purchased by another company, In pursuance of a statute 
authoridng the purchase, in the absence of any provision of law to the contrary the road paases to 
the purchasing company, subject to the same restrictions and limitations as to rates chargeable tot 
transportation as attached to It in the hands of the vendor: Campbell v. Railroad Co., 28 0. 8. 168. 

When a person purchases a ticket and takes a seat in a railroad train, and after the train starts 
gives up his ticket to the conductor, he can not, at any intermediate station, by virtue of bissob- 
fiisting contract, leave such train while ia the reasonable performance of such contract and d&ima 
seat upon another train : Railroad Co. v. Barttam, 11 0. 8. 467. 

If a railroad company fix two rates of passenger fare for a distance less than thirty miles, to wit: 
a ticket rate and a car rate, the former within, and the latter beyond, the limits of its authority, and 
the conducter of the train, under the direction of the company, refuse to accept from the passenger 
less than the illegal and unauthorized rate, it Is not necessary, to enable the passenger to remain on 
the train, to tender more than the ticket rate, although the company might have fixed such ticket 
rate at a higher sum : Smith v. Railroad Co.. 23 O. 8. 10. 

A railroad company has the right to prescribe reasonable conditions for the admittance of way 
•passengers upon its freight trains; and payment of fare to Its office agents, or procuring a ticket 
prior to taking passage on such trains, is not an unreasonable condition ; and an offer to pay fare to 
an employe on the train who has no authority to receive the same is not an oflTer to the company, 
and in such caxe does not entitle the person to a place on the freight train as a i>assenger: Railroad 
Co. V. Bartram, supra. 

A railroad company has the right to prescribe reasonable rules for the government of its em- 
ployes in the conduct of its business upon Its trains, and passengers should conform to snch rales; 
and a rule which requires a conductor to «'ject from the train a passenger who refuses to prodaoea 
ticket, or pay his fare, on demand, Is a reasonable rule, and the purchaser of a non-transferable con- 
mutation ticket, who has lost it, and refuses, on account of such loss, to pay his fare upon sttaiBt 
tails within the rule, and can not maintain an action of tort against the company to recover das- 
ages for being ejected by the conductor for non-compliance with it: Crawford v. Railroad COn^ 
0. 8. 580. 

A railroad company has the right to require passengers to pay fare, and a rule directing itieMK 
doctors to remove from the cars those who refuse to comply with the requirement Is reMniMW>7 ' 
and the fact that a ticket has been purchased by a passenger, which was afterward wrongfully taMt 
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up by a conductor of obe of the defendant's trains, will not relieve the passenger from the duty of 
providing himself with a ticket, or paying fare on another train of the defendant in which he may 
be a passenger ; and in such ca£e the right of action of the passenger would be for the wrongful 
taking up of the ticket, and not for having btr en removed from a train by another conductor for 
refusing to pay fare : Shelton v. Railway Co., 29 O. S. 214. 

A purchaser from a railroad company of a ticket which entitled the purchaser to a ride upon its 
cars a certain number of times within a given period, for a price below the usual rate of fare, 
and which specified on its face that it wa^ good only during such period, having failed to ride the 
specified number of times within the period named, is not entitled to ride upon such ticket after 
the expiration of the period : Powell v. Railroad Co., 25 O. S. 70. 

A passenger upon a railroad train refused to pay the established rates, which were higher than 
those allowed by law, and tendered the legal rate, and, upon refusal to pay more, was ejected from 
the train by the conductor, but without rudeness or unnecessary violenie, and brought his action 
for damages against the company ; it appearing on the trial that the passengor knew the established 
rates, and took passage expecting to be cjiH-ted from the cars, intending to bring an action therefor, 
it was held that he was only entitled to compensatory damages, and the company, for the purpose 
of mitigating damages and preventing the re<'overy of exemplary damages, might give in evidence 
subsequent declarations of the plaintiff, tending lo prove that his object in taking passage on the 
cars was to make money by bringing suits against the company for demanding or receiving their 
established rates of far^ : Railroad Co. v. Cole, 29 O. S. 126. 

This section applies to consolidated railroad companies organized in pursuance of the act of 
April 10. 1856 (4 Curwen 2791): Shields v. State, 26 O. 8. 90. 

The statute limits the fare which may be demanded when the distance is more than eight miles, 
but it imposes no limit when the dihtance is not more than that. In that case, the railroad com- 
pany is allowed to exercise its own discretion in fixing the rate, subject only to the implied condi- 
tion that it must noi prescribe a rate which the law would pronounce uureaspnable: Railroad Co. 
v.Skillman, 39 0. S.451. 

A railroad company may charge a higher price for carrying passengers when the fare is paid on 
the train, than it does at its ticket oflSce, provided the price thus charged is reasonable, and the fare 
charged on the train does not exceed the maximum allowed by law : 76. 

Right of company to expel a passenger for refusal to pay his fare : lb. 

A railroad ticket is not a negotiable instrument; and any person purchasing the same, takes it 
subject to the equities that exist between the original parties to it : Frank r. Ingalls, 41 0. S. 563. 

As to waiver of conditions on a thousand-mile ticket, see Kent v. Railroad Co., 45 O. S. 284. 

Sec. 3875. [Rates of freigrht prescribed.] Such company may receive for trans- 
portation of property not exceeding five cents per ton per mile, when the same is trans- 
ported a distance of thirty miles or more, and in case the quantity transported is less 
than one ton in weight, or any quantity is transported a less distance than thirty miles, 
snch reasonable rate as may be from time to time fixed by the corporation or prescribed 
by law; but until a tariff of specific rates is established by law for the transportation of 
property of such bulk that a quantity equ U to the tonnage capacity of the car can not 
be carried in it, the corporation may contract for space in the car sufficient to secure the 
safe transportation of such property, at a rate which shall not exceed five cents per ton 
per mile if such car were loaded to its tonnage capacity ; and for the transportation of 
coal, pig-iron, limestone, iron ore, or undressed stone or lumber, not more than five cents 
per ton per mile shall be charged for any distance of ten miles or more, and in case the 
same be transported a less distance than ten miles, such reasonable rates as may from 
time to time be fixed by the corporation or prescribed by law ; and the orporation may 
charge on such freight a reasonable rate for loading and unloading, when the same is in 
fact done by the corporation. [73 v. 102, § 13.] 

Where the charter of a railroad company authorized it to charge not to exceed a specified rate of 
fare or freight for a distance of thirty miles or more, and for a less distance than thirty miles such 
reasonable rate as may be from time to time fixed by the company, a rate for a distance less 
tbanthirty miles which exceeds the maximum allowed for full thirty miles is, as matter of lawi 
unreasonable to the extent of the excess ; but when the rate for the shorter distance does not exceed 
the maximum allowed for thirty miles, the question whether or not the rate is reasonable is for the 
jury, and to be determined in accordance with the evidence and such instructions of the court as 
we applicable : Smith v. Railroad Co., 23 O S. 10 ; Campbell i'. Railroad Co. : lb. 168. 

The board of directors of a railroad company, provided It does not exceed the maximum rate, 
may make contracts for transportation for a fixed future period. Such a contract, if otherwise valid, 
is not u^fra t^res and void, for the reason that it binds the corporation for a fixed period of time: 
Btilroad Co. t>. Furnace Co., 37 0. 8. 821. 
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Whether LhL' rnte U rciuoniible or notnU Aqu««Uon of f«^, to be detanala«d hy the drcuxEUtahcefi 
of eat^h c&6(j r i'l-tt re v. Rallrojid i;o., 42 O. a. J75. 

If, to procure thu wirvlttra of ilii' earder, thp ^htpp4!r is (.'omjtoll^ to psiy lUfitjul rales, the pay- 
ment Ib iiol i:iich iLTolutilttry pAjincnt fi» will priichiile rtcyverlog back ibe UU-gal charije, e?en 
though tlie pnymeata, by iu:raiiffemciit of the p«niOfl •re rowie at the end of each mouth : lit. 

8 EC. :|;I70. [PenaJtle!^ Tiir violation of two pn^i-iHling^ se(4JunH.J Any Huch com- 
pauj wlik'b violiik^n, or permits to be violated any of the provjtiioti^ t>f the two preceding 
l«iCli<jnfl^ ur which deuinnds or reraiv*^ a grenler t^tini of motiey for the trau^^porliitioii of 
pafle4?nj^er« or properly on or o?^r it« roftd than thi* sum ulJowed by law, »hall pay lo the 
party aggrievfdj for every mi eh over-eharge, a aani equal t« double I he amouot of the 
over- charge; and any officer^ employe, or agent of any ^uch company, who violates, or 
penuite to he violateil any of Rueh provLsioritvj or demands, or receives such sum of money, 
shall be subject to the like penalty to the parly uK^rieved; but in no caae ehall the 
amount to he paid be lew* than one hundred and fifiy dollars to any bona fida cblmant 
using the toad of auch company in due course of his hu^ines^^ [73 v» 102, ^ 13,] 

The prqvIsJon of this section rI vlng "■ penally ol one hundred and llfty dolJure* is not Sn contr*- 
Tcntiou of thtf ConstUutiou ; Ruilrond Co. [-. * ook.aT O S, 2^. 

A pt^tltlon under Vli*- net of April m IHIA (71. v, U6), was not demurablc for want of an averment 
that the excebSiTtj fare wa* paid by the plaluUir In due uourise of bnaJnesa lb. 

Nor for want of &n averment thai the pmrha^er of the ticket was In fact tran6iN>rted on the 
ticket : lb. Okey, J., dlBsentL-d. 

Where auch action ^tood for judflrment on the petition, It waa held not to be error to refuse te 
impanel a jury to a»i«e«H damag^g : IL. 

Be vera! cuusts of action for pL>naltiei underpaid act may be united in the same petition; lb. 

Skc. ;J3T7- [When the tljix^ prc(.*ediii^ sei^t Ions; do rtot apply.] The provigionu 
of the three ntxt preceding seer ion** shall uot apply to any railroiid in course of construc- 
tion! and the f(ros» earning of which arp le.'^s th^n four ihouuand dolian; per mile per 
annuui, when fucli railroad h nut owned or oi>eraicd by conipnnieF operating another 
railroad ; provided, that such exeniptiuu .nhhll not continue longer than five years after 
cars are run for the transportation of frcif^ht and pttHseugcrs on i^aid road. 173 v. 102^ ^ 13.] 

Bec. :j;J7S* [Rjites of fiire tiud frt^Ij^lit on branch roadH^] A company may de- 
mand and rt^cej ve for the transportation of pafisengen* on a branch roail a fare not exceed- 
ing sis cents pt.^r mile, and fur tran8portntion of property euch reasonable rate as may be 
from tiuje to time fixed hy the comjtany or pretoribed by law; but if the length of such 
branch exceeds ten ujile.s the charge for pai^sengere and freight upon the exceaa shall be 
the same m provided by law for main lines. [69 v. 203^ H; (S, ^ 8. Ill)*] 

See note to Railway Co. tr. Scofleld, 3 C. c:. 9Q&, uuder i 3966. 

Sec. 0378a. [Cert^iin eon tracts for Hal(^ of railroad property iiot v&Ud against 
creditors or innocent piirehawf^n* iuile**?i recorded, or copy JlU^d witb si^cretary of 
Eitate.] No contract of^ ur for the sale of railroad eqitipment, rolling stock, or other 
peritonal property (to be used in or about the operation of any railroad), by the terms of 
which the purchase money, in whole or in part, is to be paid in the future, and wherein 
it is [stipulated or condiiionfd that the title to the property ^o «old »hall not vest in the 
vendee, but shall remain in the vendor until the purchase money shall have been fully 
paid, shall be valid against credJlorii or innocent purchaaers for value, unless recorded 
in the oflioe of the secretary of state, or a copy thereof filed in the ofKce of said secretary 
of KtHtCj and when said contrftct is so recorded^ or a copy thereof so filed ixb aforesaid, 
the title lo the property ho sidd, or contracted to be isold, iiha)l not vest in the vendee, 
but Hbail remain tn the vtndor until the purchase money shall have been fully puid, and 
such stipulation or condition shall be and remaiu valid, notwithstanding the delivery of 
the properly to, and iis possession by such vendee. [1882^ Mar^h IG; 7^) v, 4^i.] 

8ec. il;i7Hb, [In ivritten con tracts for leasing sneli property, parti C)^ may pro- 
Tide for conditional Nile of same j parties may provide tbot the property shall ro- 
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maiii in the lessor or vendor until purchase money paid.] In any written coo tract 
for the renting, leasing or hiring of such property (to be used as aforesaid), it iihiill be 
lawful to stipulate or provide for a conditional sale of such property at the U^nai nation 
of such renting, leasing or hiring, and to stipulate or provide that the rental re.^erved 
Bball, as paid, or when paid in fall, be applied to and treated as purchase money ; and 
in such contract it shall be lawful to stipulate or provide that the title to such property 
shall remain in the le>sor or vendor until the purchase money shall have b*ien fully 
paid, notwithstanding delivery to and possession by the other party; subject, however, 
to the requirement as to recording or tiling contained in the foregoing section of this 
acL [1882, March 16: 79 v. 46.] 

Sec. 3:i78c. [Secretary of state to file contracts : his fees, etc.] The secretary 
of state, when so requested, and upon being paid the proper fees, shall record any jiuch 
contract, and shall file in his office a copy of any such contract, when thebame whiiU be 
delivered to him for that purpose, and for every such copy so filed he shall be ^jntitled 
to receive one dollar. [1882, March 16 : 79 v. 46.] 

Sec. 8378d. [Construing application of foregoing sections.] The provijf^ions of 
the foregoing sections three thovsand three hundred and seventy-eight (a), three thoftt-ami ihre£ 
hundred and sevent'j-eight (*), and three thousand three hundred and seventy-eight (r), shall 
extend and apply, not only to contracts- made with a railroad company, as Vi?ndee or 
lessee, but also to all contracts which may be made with any corporation, couipany or 
person, as vendee or lessee, by which any such corporation, company or perHcn sthall 
undertake to purchase, rent, lease, or hire any railroad equipment, cars, roUiDjcj niock, or 
other personal property, desigued for use on, or in connection with, a railrosid or rail- 
roads, in this or other states. [1889, April 12 : 86 v. 255.] 

CONSOLIDATION. ^ 

A8 to coring defects in consolidation agreements (79 v. 126 ; 84 v. 8 ; 84 v. 29), see U 851ft— 23, «516^ 
24,8516-25). 

For "an act to provide for the improvement and development of railroads owned in common by- 
two or more railroad companies within this state" (80 v. Ill, see g 8516—33 et seq). 

Sec. 3379. [When companies whose roads are in the state may cons<»lfdflt«*] 

When the lines of road of any railroad companies in this state or any porti^in of suoh 
lines, have been or are being so constructed as to admit the passage of burthen or pa&- 
sender cars over any two or more of such roads continuously, without break or interrup- 
tioo, such companies mav consolidate themselves into a single company. [74 v. 71^ ^ 1 ; 
8. & C. 280.] 

ConsoUdatcd rajlroad companies, organized in pursuance of the av?t of April 10, 19^ {^ ir. HS)* 
are corporntions formed under a general law, within the meaning of § 2, Art. XIII of thf^ €iiU!iilUu- 
tiooof 1851. and as such are subject to the limitations and reservations contained in thai nor ti on, 
and in g 2, Art. 1, of that instrument; and the general assembly has power to alter and regulate nt«s 
of fare chargeable by such companies : Shields v. State, 26 O. S. 86. 

Parties to an agreement to consolidate under the act of April 10, 1856, supra, continue In the fall 
enjoyment of their powers and franchises, respectively, and may accept subscript Ion p la their 
capital stock at any time before consolidation is consummated, by filing the agreement of fonsoll- 
dation with the secretarj- of state : Railroad Co. v. Brown, 26 O. S. 223. 

Subscriptions to the capital stock of such corporations are to be construed with refijrcnce to 
consolidation statutes in force, and subscribers are bound thereby as if the statutes weri.' iiart of the 
contract of subscription ; and a person who becomes a subscriber to such stock during th^ progrt'ss 
of consolidation, is to be regarded as a stockholder within the meaning of § 10 of that ael : lb. 

After consolidation is completed by filing a certificate with the secretary of state, tbi.' tww cor- 
poration thereby created can succeed to the rights, powers and franchises of the origl nal corpora 
tions only by operation of the statute, which provides for such succession only upon the isltftioti of 
liie lif L KHtn r i nf airt^ujfw i)f the new corporation, and such election is not authorized by ibi^ fltfttute 
befon^ coDMilMAtlnD h-m txx'n consummated by filing the certificate with the secretary of state- tb. 

The n(!w ermflolidattd company, in an action for money due on fubscrlptions to the t^^'Apltal utodc 
of ihe original eorporatioDs, mast show that is has succeeded to the rights of its predecc&soris upon 
«A election of a board of its own directors : lb. 
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After consoli'lation, the new corporation thereby created may perform the conditions named in 
subscriptions to the capital stock of the original companies, and it may also, by the performaiioe of 
the conditions, accept a continuing conditional offer to subscribe such s^ock : Kallroad Co. v. Siont, 
28 O. S. 241. 

When a general requisition is duly made by a railroad company, during the pendency of con- 
solidation proceedings, for the payment of subscriptions to its capital stock in monlhly install- 
mei'tfi,and a consolidation btcomes complete before all the installments are due, such rMjuifilion 
will continue in fort-e for the benertt of the cons.-»lidated company, provided an officer authorizt^dto 
receive such payments be continued at the place named in the call : and such requisition applies to 
conditional subscriptions as soon as the condition Ik performed, and to subsequent *nb8criptlOM 
made before consolidation is complete, as well as to subf^criptions absolute at the date of the 
call: lb. 

Under the first section of said act, as amended May 6, 18<>0 (06 v. 127), it i« a condition prec?deDt 
to the right to enter into an agreement for consolidation that the lines of road of the contracllup 
corporations be first made, or be in progrewi of constnujtion: ami a conditional ^ubscriber, who had 
no knowledge of the progress of consolidation, and in no Avny contributed ther. to, may. in aa 
action by the new company as successor to the bid, to recover the amount of his subscription, dis- 
pute the corporate existence of the plaintilT, on the ground that at the date of the agreement to 
consolidate the road of the company, to the stock of which he had subscribed, was neither mad« 
nor in process of construction : lb. 

Two railroad companies owning lines of railroad connected only by other railroads which such 
companies hold by lease, are not nuthorized to become consolidated into one corporation, undef 
g 3379 of the Revised Statutes: State v. Vanderbilt, 37 O. S. 590. Johnson and Longworih. JJ. 
dissented. 

The lines of two railroad companies which are In their general features parallel and eompeting, 
can not be connected for the carri^e of freight and passengers over both " continuously," within 
the meaning of g 3.S79 of the Revised Statutes: and hence such companies can not become con- 
solidated Into one corporation under that section : /6. White and Mcllvaine, JJ., expre«ed no 
opinion. 

Sec. 8380. [Consolidation of domestic with foreign railway corporation.} A 

company ori^anizcd in this state for the purpose of constructing, owniDg and operating 
a line of railway, or whose line of road is made or is in process of construction to the 
boundary line of this state, or to any point either in or out of the state, may consolidate 
its capital stock with the capital stock of any company in an adjoining state, organized 
for a like purpose, and whose line of road has been projected, constructed or is in process 
of construction to the same point where the several roads so united and constructed will 
form a continuous line for the passage of cars; and roads running, or to be constrQcted 
to the bank of a river which is not bridged, or to the t-acks and property of a unioo 
depot company, the use of which is enjoyed by either of the companies so proposed to 
be consolidated, shall be held to be continuous under this section. [1885, April 22: 
82 V. 150; Rev. Stat. 1880; 74 v. 71, § 1 ; S. & C. 280; 8. & C. 327 ; 1890, April 18: 
87 V. 219.] 

Sec. 8381* [Proceedings to effect snch consolidation.] The consolidations shall 
be made under the conditions and restrictions following: 

1. The directors of the several companies may enter into a joint agreement, under 
the corporate seal of each company, for the consolidation of the companies, and pre- 
scribing the terms and conditions thereof, the mode of carrying the same into effect, the 
name of the new company, the number of directors and other officers thereof, and their 
places of residence, the amount of the capital stock of the new company agreed upon, 
the number of shares of capital stock, the amount of each share, and the manner of 
converting the capital stock of each of the constituent companies into that of the new 
company, with t-uch other details as they may deem necessary to perfect the new organ- 
ization and the consolidation of the companies. 

2. The agreement shall be submitted to the stockholders if each of the companies, 
at a meeting thereof called separately for the purpose of taking the same into considera- 
tion ; due notice of the time and place of holding such meeting, and the object thereof^ 
shall be given by written or printed notices addressed to each of the persons in wfaoee 
names the capital stock of the company stands on the books thereof, and also by alike 
notice published in some newspaper in the city or town where such company huiti 
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priDcipal office or place of business; provided, that in case all the stockholders are 
present at such meeting, in person or by proxy, such notice may be waived in writing. 
At the meeting of stockholders the agreement of the directors shall be considered, and 
a vote by ballot taken for the adoption or rejection of the same, each share of stock on 
which has been paid all the installments called for by the board of directors, entitling 
the holder thereof to one vote ; the ballots shall be cast in person or by proxy, and if 
two-thirds of all the votes cast at the meeting be for the adoption of the agreement, that 
fact shall be certified thereon by the secretary of each of the companies, and the agree- 
ment so adopted, or a certified copy thereof shall be filed in the office of the secretary 
of state. And all consolidation agreements heretofore entered into and ratified by 
fuch companies substantially in manner as in this section prescribed, shall be as valid 
as if entered into and ratified by virtue of this section. [1885, April 22: 82 v. 160; Eev. 
But. 1880 ; 74 v. 71, § 2 ; 8. & C. 280 ; S. & C. 327.] 

For laws providing for the cure of defects in consolidation agreements (79 v. 126 ; 84 v. 3; 84 v. 
29, see U 8516—23, 8516—24, 8516-25). 

A certificate made by the directorB of consolidating railroad companies, under § 3381 of the 
Revised Statutes, which fails to show anj place of residence of the directors of the new company, 
is fatally defective : State v. Vanderbilt, 37 0. 8. 590. 

Sec. 3382. [Effect of the agreement to consolidate.] When the agreement is 
made and perfected, as provided in the preceding section, and the same or a copy thereof 
filed with the secretary of state, the several companies parties thereto shall be deemed 
and taken to be one company, possessing within this state all the rights, privileges and 
franchises, and subject to all the restrictions, disabilities and duties of a railroad com- 
pany. [53 V. 143, ^ 3 ; 8. & C. 327.] 

On the subject of filing articles of agreement of consolidation with the secretary of state, and 
the efTect of the same, see g 148a. 

Legislation later than the old companies, but earlier than the consolidation, governs the con- 
solidated company : Shields v. State, 26 O. S. 86. Afllrmed in Shields v. Ohio, 95 U. S. Supreme Court 
U9. Fi 14 and Strong, J J . d Issented. 

As to power to receive subscriptions, see Railroad Co. v. Brown, 26 O. S. 223; Railroad Co. v. Stout, 
26 0.8. 241. 

The effect of the Ohio consolidation act was to merge the old corporations into the new one, 
which toolc their place, succeeded to their property, and assumed their liabilities: Wabash, St. 
Louis & Pacific Railroad Co. v. Ham, 114 U. S. Supreme Court 596. 

Sec. 3383. [Election of directors of consolidated company.] The stockholders 
at the meeting called to take into consideration the agreement, shall, after the adoption 
of the same, appoint a time and place for the election of the directors and other officers 
of the new company, notice of which shall be given by the secretary of each of the com- 
panies in some newspaper printed, or of general circulation at the place of the principal 
office of each company, at least three weeks previous thereto; provided, that if at such 
meeting all the stockholders of the constituent companies are present, either in person 
or by proxy, they may, in writing or by resolution, waive such notice, and consent to 
hold such meeting and election at any time, which election shall be conducted in such 
manner as may be prescribed by the stockholders at such meeting. [1885, April 22: 82 
v. 150, 151 ; Rev. Stat. 1880 ; 53 v. 143, ? 4; S. & C. 328.] 

The election of directors for the new company, at a meeting of the stockholders held under 2 
8383 of the Revised Statutes, will not justify the appointment of a receiver of either of the com- 
panies, because part of the stockholders had been inhibited from so doing by a previous injunction: 
Railway Co. v. Jewett, 37 O. S. 649. 

Sec. 8384. [Property of the old companies rests in the new.] Upon the elec- 
tion of the first board of directors of the company created by the agreement of consoli- 
dation, all and singular the rights, privileges and franchises of each of the companies 
to the agreement, and all the property, real, personal and mixed, and debts due on 
locoaot of subscriptions of stock, or other things in action, shall be deemed to be trans- 
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ferred to and vested in such new company, without further act or deed ; all properly, rights 
of way, and other interests, shall be as effectually the property of the new company as 
they were of the companies ]tarties to the agreement ;' the title to real estate, either by 
deed, k'^i> grant, c»r by appropriations under the laws of this state, shall not Iw deemtd 
to revert or be impaired by reason of the consolidation; but all rights of creditor?, acd 
all lienB upon the property of either of such companies, shall be preserved unimpaired, 
and the reypeetive cornpunies may be deemed to be in existence to preserve the same; 
and ail debts, liabilities, and duiies of either of said companies, shall ihenceforth attach 
to the new company, and be eofon-ed against it to the same extent, as if buch dehtf, 
liabilities and duties had bten contracted by it. [53 v. 143, g 5; S. & C. 328. 

As to riglitR of bon<lh<»M('rs of the old companies, and the liability of the consolidated om- 
pany to Kuch bcmdholiler-*, hi»'« ('oinpton r. Rdilwoy Co., 45 O. S. 592. 

See noie to Kailroad Co. v. Hinsdale t5 (). S. 5V), under U 3!00, 3103. 

(\)usoli<iated company liable for t*>rl of original company: Railroad Co. i*. Full bright (HiOL 
Dist.Cunrt),7 \V. L. ». 187. 

The liability imposed by KtiUute upon the new corporation for the debts of the old on«?«i8tk 
same as that of the old ones, neither preater nor less. The provisions of this section clearly dls 
tlDKuish debts secured by lien from <U'bt8 not so secured, and Indicate no intention to create a 
new Hen in favor of creditor^ who before had none, but simply preserve to each class of cndilcp 
the rights belon^Inj? to it iK'fore the consolidation: Wabash, St. Louis <fc Pacific Railroad Co. r. 
Ham, 114 V.S. Supreme Court 595. 

S£c. 3S84a. [Consolidated companies may dispose of stock and bonds acquired 
by consolidation,] That any consolidated railroad company formed by the consolida- 
tion of a railroad company or companies created by or existing under the laws of this 
state and any other state or states, with a railroad company or C( mftanies of this 8iaie 
or of any other state, may take, hold, pledge or otherwise dispose of under such teriLS 
and agreements as the ly)ard of directors of such consolidated railroad company mtj 
prescribe, the stock and bonds of any other company acquired upon consolidation or 
rectived by virtue of any purchase or lease or ofierating contract heretofore or htreafttr 
made or executed, and may maintain and operate any railroad parchased under 
authority of law, and may lease or contract to operate any part or all of a railroad ctm- 
Btructed or in the course of construction by another company of this state, or of any other 
state, if the line of road covered by such lease or operating contract is connected widi 
the line of road of such consolidated railroad company, upon such terms as may be agreed 
upon between the companies. [1890, April 11, 87 v. 183.] 

Sec. 38S4b. [Consolidated company may issne its own stock in lieu of purcha.«e 
money.] Whenever any consolidated railroad company described in the next precedirg 
section of this act, is in po-vsession of or operating in connection with or extension of its 
own railroad line or lines, any other railroads or railroad in this state or in any other 
state or states under any purchase, conveyance, lease,, contract, or agreement, such con- 
solidated railroad company may take a surrender or transfer of the whole or any part of 
the capital stock of the company conveying, leasing, or owning such railroad, from idj 
one or more stockholder or stockholders, and issue in exchange therefor the like u?- 
ditionul amount of its own capital stock at par, or on such other terms and conditions 
as may be agreed upon bv the directors of the consolictated railroad company ; and when 
ever the whole of the said capital stock shall have been so surrendered or transferred, 
and a certificate thereof filed in the office of the secretary of state, under the common 
seal of the consolidated railroad company to whom such surrenderor transfer shall hiTC 
been made, the estate, property, rights, privileges and franchises of the said oompt^y 
whose stock shall have been so surrendered or transferred, shall thereupon yestinuidbt 
held and enjoyed by the said consolidated railroad company to whom such sarrendflrtf 
transfer shall have been made, as fully and entirely, and without change or dim^AflMi^ 
as the same were before held and enjoyed, and be managed and controlled bj th» teni 
of directors of the said consolid/ited railroad company to whom such surrender or 
fer of the said stock shall have been made, and the two companleB shall 
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consolidated and be one company under the corporate name of such conHolidated rail- 
road company, without any other formalities or proceedings whatever; but nothing 
herein contained shall relieve the said consolidated company from paying tlie fee speci- 
fied in paragraphs two (2) and three (3) of section 148a of the Revised Statutes, as 
junended February 12, 1889. The rights of any stockholder not ho surrendering or trans- 
ferring his stock, shall not be in any way fiflected hereby, nor shall existing liabilities 
or the rights of creditors of the company, where stock nhall have been so surrendered or 
transferred be in any way affected or impaired bv the provisions of tbis section. [1890, 
April 11,87 V. 183.]' 

Sec. 3385. [Priucipal office.] The new company shall, as soon as convenient after 
tbe consolidatiouj establish a principal office at Kome point in this state on the line of 
its road, and may change the same at pleasure; but public notice of such establishment 
or change shall be given in some new»f)aj)er. Hut tbis secti«)n an<l the other lswsf»f this 
State respecting the residence of directors of corporations and the keeping of a principal 
or general othc^ and the records of corporations, shall not apply to consolidate*! railroad 
companies formed by the consolidation of a railroad company or companies created by 
or existing undej* the laws of tbis state and any other state or states, with a railroad com- 
pany or companies of th s state or of any other state; and the eleeti »n for directors of 
such consolidated railroad companies may be held at the principal olliceof tbe company, 
whether located in this state or in any other state under the laws of whi' b the said con- 
solidate 1 railroad company may have been created; provided, however, that at least two 
of tbe directors of such consolidated railroad comjianv shall hv residents of this state, and 
that a general office of the company shall be maintained at some place within this state, 
of which notice shall be given as aforesaid. [1890, April 11, 87 v. 183.] 

Skc. S380. [Actions against now company.] Suits may be brought and main- 
tained against the new company in the courts oi this state, for all causes of action, in 
the same manner as against other companies. [53 v. 143, § 7 ; S. & C. 328.] 

Sec. 3387. [Taxation of road partly in this state] That portion of the road 
of such consolidated company in this state, and all its real ani personal property, shall 
be listed for taxation and taxed in the same manner as the road and property of other 
railroad companies in this state; and to ascertain the proportion of the rolling ma- 
chinery subject to taxation in this state, the officer listing the same shall ascertain the 
Talue of all the rolling machinery of the company, and return a sum bearing such pro- 
portion to the value of the whole, as the length of the line of such road in this state 
bears to the length of the whole line. [53 v. 143, ^ 8 ; S. & C. 328.] 

The shares of stock of such company held in Ohio are subject to taxation here: Lee, Treas., v. 
Sturges; Insurance Co v. Ratterman, Treas., 46 O. S. 153. 

8ec. 3388. [Stockholder refusing to consolidate may demand value of stock, 
which, if refused, maybe submitted to Arbitr ition.] A stockholder who refuses to 
convert his stock into the stock of the consolidated company, shall be paid at least the 
mctual value of such stock, to be ascertained, not alone from its market value previous 
to tbe making of such agreement for consolidation by the directors, but from a considera- 
tion of the earning capacity of the road, in which such stock is held, without reference 
to such proposed consolidation, condition of said road, betterments, cars and other prop- 
erty, its existing connections, and any other facts tending to increase or diminish the 
value of the stock, such payment to be made before the consolidation takes effect; and if 
a stockholder refusing to consolidate, and the board of directttrs desiring to consolidate, 
cannot agree as to the value of such stock, the parties m^y submit the question to arbi- 
tration, which arbitration shall be conducted in accordance with the law regulating arbi- 
tratioos. so far as the same may be applicable, except that the arbitrators, in the discharge 
of their duties, shall also have the power to personally inspect the road-bed, fixtures, better- 
ments, books and other property of the company, by three disinterested persons, to be 
appointed upon the motion of either of the parties, by the judge of the court of common 
pleas of the county in which the person owning the stock resides, or in case he is a non- 
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reeident of an/ county, throagh, or into which the road pasees, then in any ooantj in the 
state into or through which the road passes, fiat either party may appeal from the de- 
cision or award of the arbitrators to the coart of common pleas of the county in which 
the arbitration is held, unless, previous to the arbitration, the parties agree in writing to 
abide by such award, b^ giving bond, within thirty days after the award is made, with 
surety to be approved by the clerk of the court, and conditioned as in other cases of 
appeal, in an amount to be fixed by the court or a judge thereof. In case of appeal bj 
the company, the amount of the appeal bond shall not be less than the value of the Block, 
as found by the arbitrators. The question of the actual value of such stock, when 
appealed to the common pleas court, shall be tried by a jury as other questions of fact; 
unless both parties waive such trial by jury and consent to trial by the court [1890, 
April 4, 87 v. 159.] 

Sec. 3889. [When arbitrators to be appointed by ft judge.] If a person so refoB- 
ing to convert his stock refuse to submit the question to arbitration, the proper jud^ 
shall, upon the application of any director of either of the companies desiring to con- 
solidate, appoint the arbitrators, who shall proceed to ascertain the value of the stock 
the same as if the question had been submitted by the consent of both parties, and if 
the party owning the stock refuse to receive the amount awarded in any case, the com- 
pany may deposit the same with the clerk of the court of common pleas of the countj 
in which the arbitration is held, which deposit shall authorize the parties to proceed to 
Consolidate without further payment to such stockholder. [53 v. 143, § 10 ; S. & C. 32d.] 

Sec. 3890. [Notice to be given of application for such appointment.] In ail 

such casf s of arbitration the party desiring the arbitration shall give the opposite partj 
at least ten days' notice of his intention to apply to the judge for the appointment of 
arbitrators, which notice shall be served in the same manner as is provided for the ser- 
vice of a summons, and shall specify the time and place of the hearing of the applica- 
tion ; and in cases of non-residents the notice shall be by publication, for four consecu- 
tive weeks, in some newspaper printed in the county. [53 v. 143, ? 11 ; S, & C. 329.] 

Sec. 3391. [Effect of the agreement of consolidation as evidence.] A copy 
of the agreement and act of consolidation, duly certified by the secretary of state, shall 
be received in the courts of this state as prima facie evidence of the existence of the 
several companies parties to the agreement, prior to and at the time of the execution of 
the agreement, of the consolidation of the companies, as specified in the agreement, that 
such consolidation was authorized by the laws of the several states within which the 
several companies were chartered, and into which the consolidated road extends, and of 
all and singular the facts, statements, and covenants set forth and recited in the agree- 
ment and act of consolidation, and in the certificates indorsed thereon. [55 v. 8, H ; 
8. AC. 329.] • 

Sec. 3392* [In actions against new company certain proof dispensed with.] 

It shall not be necessary to produce or prove the charters of the companies parties to 
such consolidation, the laws of the several states under and by virtue of which such 
consolidation was effected, or the original articles of consolidation,- in any suit brought 
to charge such consolidated company with any liability of either of the companies par- 
ties to the act of consolidation, any law or custom to the contrary notwithstanding. [55 
V. 8,?2; 8.&C.330.] 

KBOBOAKIZATIOK. 

Sbo. 3393. [When proceedings for reorganization may be had.] When pio> 
ceedings are pending in any court for the sale of the road of a company, under a ma^ 
gage or deed of trust, and two-thirds in interest of the creditors and two-thirds in inteiipl 
of the stockholders of the company agree in writing, upon a plan for the readjuatmeatW 
capitalization of the debt and stock of the company, the court shall render jndgiiftil 
against the company for the amount due and in arrear upon such securities, wliidi ptilt • 
ment shall, from its rendition, become a lien on all the property embraced ia iffljk.- 
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securitieb, and upon all the franchises and powers of the company, including its franchise 
to be and act as a corporation, conferred by tbe charter and the amendments to the 
charter of the company ; and upon a sale had under such judgment, and a purchase at 
such sale by trustees, on behalf of the parties to such agreement, appointed by the agree- 
ment, all the property so bound by the judgment, including said franchises, shall vest in 
such trustees; but every such agreement shall provide that the unsecured debts of the 
company, incurred for repairs or running expenses, shall be paid in money, or bonds of 
the reorganized company of the highest class issued, as hereinafter provided ; and a copy 
oi the agreement shall be filed in such court, before the rendition of the judgment. [58 
V. 70, U ; S. & 8. 127.] 

Sec. 8894. [Meeting of creditors, and proceedings thereat.] The tmstees 
shall, as soon as practicable after the sale, call a meeting of the parties to the agreement 
by a notice signed by a majority of the trustees, or of their survivors, and published not 
less than once a week, for four consecutive weeks, in a newspaper printed in the cities of 
New York and Philadelphia, and in a newspaper printed in each county on the line of 
the railroad, specifying the day, place, and object of such meeting— the place to be on 
the line of the road ; at such meeting each of the parties to the agreement shall be 
entitled to vote according to the provisions thereof, but not exceeding one vote for every 
fifty dollars of the par value of the debt or stock of such party, according to a list of 
voters and of their respective interests, which shall be prepared by the majority of the 
trustees, who are empowered to act as judges of the election ; such meeting, by a majority 
in interest of the persons present, in person or by proxy, shall be competent to retain or 
change the name of the company, to decide, for the time being, the amount of its 
capital, and the number of shares into which such .capital shall be divided, to fix the 
number of directors, and their term of office, to elect such directors, a majority of whom 
shall be residents of the state or states in which such railroad is situate, and to do all 
things necessary or proper to reorganize the company ; but any creditor shall be entitled 
to become a party to the agreement aforesaid, either at or any time before the meeting 
in this seclion provided for, and any stockholder shall be entitled to become a party to 
such agreement at any time within one year after such meeting. [68 v. 70, ?2; 
8. & 8. 127.] 

When a railroad company reorganizes under the act of April 11, 1861 (58 v. 70), and lu the agree- 
nent therefor it is stipolated that certain bonds of the original corporation^hall be assumed by the 
aew company, and the holders thereof entitled to vote at all meetings of stockholders, upon condi- 
tions specified, which are performed, the new company becomes liable to pay the bonds and the 
holders thereof entitled to vote, without further action on the part of the new company : State v. 
MeDaniel.22 8.854. 

Sec. 8895. [What most be certified to the secretary of state.] A certificate, 
onder the common seal of the company, specifying its name, and the railroad which it 
is to hold, maintain and operate, shall be filed in the office of the secretary of state; and 
a copy of such certificate duly certified shall, in all courts and places, be evidence •f a 
eompliance with all the conditions and provisions of the two preceding sections, and of 
the due reorganization and existence of the company. [58 v. 70, ^ 3 ; S. & S. 128.] 

Sec. 8806. [The property and powers of the new c^^mpany.] Upon such reor- 
ganization, and a conveyance of the trustees, or of such of them as shall be vested with 
the legal title, or their survivors, all the railroad and other property and franchises and 
things purchased as aforesaid, and all the franchises, powers, faculties, privileges and 
iBunonities which were possessed or enjoyed by the original company, or by any company 
with which it had been consolidated, shall pass to and be vested in the company as 
reorganized ; and the same, and all property and things which the reorganised company 
•hall thereafter acquire, except as hereinafter provided, shall be taken, held and disposed 
of for the nse and benefit of the creditors and stockholders of the company, who shall 
have become sach upon and after such reorganization^ according to their respective rights, 
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but subject to the powers of the eompany, and shall be in no wise ohai^geable in respect 
to aqy debt, liability, or claim of any creditor or stockholder which subsisted prior to the 
sale and reorganization herein provided for, but all property of the original compuif 
not embraced in the sale shall, upon the reorganization, be vested in the compuiy as re- 
organized, in tr«8t for all parties interested therein as creditors, stockholders, or other- 
wise. [58 V. 70, §4; S. AS. 128.] 

Sec. 339 7 • [Further powers of the new company. ] Such company shall likewise 
have power, at any time within six months after the oi^anization, to assume such debts 
or liabilities of the original company, and to make such adjustments or exchanges with 
any bondholder of the original company, and, within one year, with any stockholder, as 
it may deem expedient, and may use for such purpose any bonds or stock which it maj 
be authorized to issue or create ; and it may make and issue such b^nds, payable at such 
times and places, and bearing such rates of interest not exceeding six per centum per 
' annum, as it may deem expedient, and may secure the payment of any bonds which it 
may issue or assume to pay, by mortgages or deeds of trust of its railroad, or any other of 
its property, real or personal, and may include therein with its road all its cars sod 
other rolling-stock and equipments, and any machinery, tools, implements, fuel, materials 
and all other things then held or thereafter acquired for constructing, operating, or re- 
pairing the road, or for repairing or replacing any of its equipments or appurtenances, 
as a part and parcel of the road, and as constituting with the road one property, and 
may include in such mortgages or deeds of trust all franchises held by the company, aod 
connected with or related to the road, and all other corporate franchises of the company, 
all which franchises, including the franchise to be a corporation, in case of sale by virtue 
of any such mortgage or deed of trust, or of any judgment specified in the next section, are 
hereby declared to pass to the purchasers, so as to enable them to reorganize the company 
in the manner hereinbefore provided ; and such company may issue capital stock to such 
Aggregate amount as it may deem proper, not exceeding any limit which may be fixed 
by agreement with the trustees purchasing as aforesaid, and may establish preferences ia 
respect to dividends, in favor of any class of the stock, in such order and manner as it 
may deem expedient, not exceeding such limit as may be fixed by agreement as aforesaid; 
and may, if authorized by the agreement, confer on holders of any bonds which it may 
issue or assume to pay, such rights to vote at all meetings of stockholders, not exceeding 
one vote for every fifty dollars of the par amount of the bonds, as may have been provided 
for in the agreement, which rights, when once fixed, shall attach to and pass with such 
bonds, under such regulations as the by-laws may prescribe, to the successive holden 
thereof, but shall not subject the holder to any assessment by the company, or to any 
liability for its debts, or entitle any holder to dividends. [68 v. 70, § 6 ; 8. & S. 128.] 

Sec. 3397a. [I^sue of stock or securities by companies organized or reorgas- 
ized under agreements ; terms of such agreements to appear on stock and securities 
issued ; rights of holders.] In all cases of railroad companies heretofere or hereafter 
organized or reorganized under the laws of Ohio, wherein the organization or reorganization 
agreement provides and stipulates that any class oi creditors, bondholders or stockholders 
of the original company, shall in any wise be restricted or limited, in participation in 
profits or dividends, or in respect to liens or the right to vote as the holders of stock or 
securities in said reorganized company, the said reorganized company, its directors and 
officers, shall issue the certificates of stock or securities into which the original stock, 
securities or debt may be convertible, bearing upon the face of each, plainly and dis- 
tinctly set forth, such restrictions or limitations, so that purchasers may be adtised of 
the terms thereof, and all holders of stock or securities created under such reorganiza- 
tion agreements, shall hereafter have only such restricted or limited rights, liens, partici- 
pation in profits, dividends and right to vote thereon, as may be in sudh agreements, 
certificate of stock or securities provided and set forth. [1887, March 19 : 84 v. 142.] 

Sbo. 3398. [Lien of mortgages, etc.] The lien of the mortgages and deeds M 
trust authorized to be made by the preceding section shall be postponed to the lien ijt 
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judgments recovered against the company, after its reorganization, for labor thereafter 
performed for it, or for materials or supplies thereafter furnished to it, or for dama^^, 
losses, or injuries thereafter suffered or sustained by the misconduct of its agents, or in 
any action founded on its contracts or liability as a common carrier thereafter made or 
incurred. [58 v. 70, ? 6 ; 8. A S. 129.] 

Sec. 3398a. [Lien for labor performed for railroad company.] That in all 
actions now pending or hereafter commenced in any of the courts of this state, either as 
original actions, or as proceedings in error against any railroad corporation now exist- 
ing or hereafter created, or any foreign railroad company operating and carrying on 
basiuess in this state, when such action is for the purpose of recovering judgment against 
said corporation, for labor performed for it, or for materials or supplies furnished to it 
or for damages or Ioshcs, or injuries suffered or sustained by the misconduct of its agents, 
or in any action founded on its contracts or liabilities as a common carrier made or in- 
curred, which action, by virtue of statutory enactment, or upon principles of equity, 
would, when reduced to judgment, become a lien upon the property of such corporation 
prior in law or equity to the lien of ^ny mortgage or <)eed of trust authorized to be made 
by any of the statutes of this state, such judgment shall be and remain a prior lien upon 
such railroad property, notwithstanding any sale or conveyance of such property by 
virtue of any judgment or decree of foreclosure founded upon a breach of the terms and 
conditions of any such mortgage or deed of trust. [1882, February 17 : 79 v. 11.] 

On the eubje<^t of lien«, with reference to railroads, sPe g 3207 etseq., and the act of March 20 
1889, 86 V. 120, 5 S.-Sl-l. et seq. 

SfX3. 3308b. [How such lien enforced.] That the partv prosecuting such action- 
in order to^vail himself of the provisions of section three thousand three hundred and 
nmety-eight («) of this act, s'lall, befor^j the day fixed for the sale of the property of any 
Buch railroad under any judgment or decree of foreclosure and sale, file with the clerk 
of the court wherein such judgment or decree of foreclosure and sale was rendered, a 
notice in writing, setting forth the title of his action, the court wherein pending, the 
amount of his claim, the date from which he claims interest thereon, the probable 
amount of coHts, and that he claims that the judgment by him sought to be recovered 
would, when obtained, become a lien prior in law or equity to the lien of the judgment 
or decree of foreclosure and sale. That he Fhall also b<'f«re the day of sale, or at the 
time thereof, serve a certified copy of such notice upon the officer or other person making 
such gale, who shall, before offering said property for sale, read such notice publicly at 
the time and place of sale, and shall, with his return of such sale, return such certified 
copy of notice with the indorsement of his proceedings thereunder upon the same, to 
the court. [1882, February 17 : 79 v. 11, 12.J 

Sec. 3398e. [In case of sale, court to retain amoant of lien.] That the court, 
on the return of the officer or other person making such sale, before confirming the same 
and ordering distribution of the funds arising therefrom, shall retain in its custody or 
under its control, a sufficiency of such proceeds applicable to distribution to the 
claimants under the liens of the mortgage or deed of trust, to satisfy any judgment 
which may be recovered in the action provided for in section three thousand^ three hundred 
and mnety-eight {a) of this act, when ended and determined. [1882, February 17: 79 v. 
11, 12.] 

Sec. 3398d. [What to be done in case judgment recovered.] That within sixty 
dajif after the dH*'rmlnation of the action referred to in section three thousand three Auw- 
drid and nineiy-dghl (al, the party claiming such priority of lien, if he shall have re- 
(ttvered judgment against said railroad company, shall file his answer and cross-petition 
tn the action pending In the court holding the fund as provided in section three thousand 
ihrte hvundrtd ami ninety-tighi (a), setting forth his legal and equitable claim thereto, and 
buch court fthall make the proper orders necessary to the determination of the questions 
of priori! ieft and distribution of the retained fund, as in section three thousand three hvn- 
iNd and mnet\/-eight (c) provided. [1882, February 17 : 79 v. 11, 12.] 
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Sec. 3899. [These proTisions applicable to certain other companies.] The 

proyisions of the seven preceding and the next succeeding sections shall extend and 
apply to companies whose railroads are partly within and partly without this state; a 
company of this state, possessing such a railroad, shall have capacity to exercise with- 
out this state all its power-', privileges, faculties and franchises ; a corporation of another 
'state possessing a railroad which is partly in such other state and partly within this 
state, ma^r exercise and enjoy within this state all its powers, privileges, faculties and 
franchises for the purpose of such railroad and its business, not inconsistent with the 
laws of thb state ; and all mortgagee and deeds of trust made by such corporation upon 
its railroad, equipments, or other property within this state, shall operate in the same 
manner and with the like efifect as hereinbefore provided with respect to companies so 
reorganized; but such part of the railroad as is within this state shall be subject to tax- 
ation, and to all regulations of law, in the same manner as raiiroada of this state in like 
cases, and the corporation owning the same shall be subject to all duties in respect 
thereto imposed by law, and may sue and be sued in all cases and in the same manner 
as a company of this state might sue or be sued. [58 v. 70, § 7 ; 8. <& 8. 129.] 

Sec. 3100. [The property mortgaged may be sold without appraisement] 
Railroads and other property mortgaged therewith by such company may, if the court 
deems it expedient, be sold without appraisement, at judicial sales under judgments 
upon such mortgage ; but in such case, in order to prevent sacrifices and protect the 
interests of < all concerned, the court shall fix a minimum sum below which no such sale 
shall be made; and, in order to fix that amount, the court may, if it deems it expedient 
to do so, refer the subject to a master, with instructions to take testimony, and report 
the sum. [58 v. 70, § 8 ; S. & 8. 130.] 

Sec. 3101. [When creditors of companies may agree on capitalizatioif.] When 
judicial proceedings are pending in any court sitting in thiu state for the sale of any 
railroad, and the same is in the hands of a receiver appointed by such court, two-thirds 
in interest of each class ot mortgagees, or holders of the bonds issued under a mortgage^ 
and two-thirds in interest of all other classes of creditors of such company, and the 
owners of two-thirds of the shares of the stock thereof, may agree in writing upon a 
plan for the adjustment of such indebtedness, by capitalization or otherwise. [60 v. 55, 
? 1 ; S. & S. 126.] 

This section, in so far as it applies to debts of a railroad company contracted before its passage, 
is invalid as against creditors not consenting to the plan of adjustment : Mather v. Tunnel Co., 
3 C. C. 284. 

Sec. 3402. [Secretary of state to pnbiisli notice of tlie agreement.] When 
sucb agreement is made, and filed in the office of the secretary of state, he shall cause 
public notice thereof to be given in a newspaper of general circulation published in each 
of the cities of Columbus, Cincinnati and Cleveland, and also in a newspaper of general 
circulation published in each of the counties through or in which the road is located, 
which publication shall be made immediately after the agreement is filed, and be con- 
tinned for six consecutive weeks, and the cost thereof shall be paid by the company. [60 
V.65, g2; S.& 8.126.] 

Sec. 3403. [Other creditors may sign tlie agreement.] A dnplicate of the 
agreement shall be kept at the principal office •f the company; and all persons in 
interest, not parties thereto, shall be at liberty, for the period of four months from and 
after the date of the first publication, to appear and become a party to such agreement, 
either in person or by proxy, by signing the same, and thereby secare the benefits 
thereof. [60 v. 55, ? 3 ; 8. & 8. 1261 

Sec. 3404. [Riglits of those who do not sign.] All persons in interest who fail 
to become parties to the agreement within the time aforesaid shall thereafter be entitled 
to the same rights, interest, and estate, remedy, liens, and action, and none other which 
parties in interest of like class and amount who signed the agreement obtained by, 
through, and under the agreement ; but if any person in interest neglect and fail for t^ 
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period of six years after the publication of the notice mentioned in section three thousand 
four hwidred and two, to apply at the principal office of the company, either in perdoa or 
by proxy, to become a party in interest in the agreement, such person, unless an infant, 
a married woman, or insane shall l>e barred of all interest, claim, right, or action under 
the agreement, or otherwise; and in case of such disability the rights above enumerated 
Bhali be extended for tho period of two years after the termination of the disability « 
[60v.66,H; a AS. 126.] 

Sec. 8405i [When the court to make order touching costs ] When the agree- 
ment is made, filed, and notice thereof given, and proof thereof made, or offered to be 
made, in the court in which the proceedings are pending the court shall dismito the pro- 
ceedings ; but the court may make such order or decree touching the costs and expenses 
thereof as it may deem just and proper. [60 v. 55, ? 5; S. & S. 126.] 

Sec. 3406. [Agreement may be between each interest and the company.] The 
agreement shall not be required to be between the several interests hereinbefore speci- 
fied, but may be between each interest separately, and the railroad company. [60 v. 55, 
17; 8. &8. 127.] 

Sec. 3407. [When the road is used by two companies.] If the railroad involved 
io such judicial proceedings is used, in whole or in part, by such company in common 
with any other railroad company, on the same track, between any points on the line com- 
mon to both, and within the limits of the termini established by the charters of both 
companies, the company owning the railroad, if the same can be done without impairing 
the usefulness thereof to it, may lease for a period of years, for an annual rent, or sell 
for a fixed sum, to the company to which the line of road, in whole or in part, is com- 
mon, an undivided interest in the same, upon such terms and conditions as may be 
agreed upon ; and such lease or sale shall be reported to and approved by the court, and 
when so made and approved, the lessee or vendee thereof shall hold the same free from 
any previous lien which had been put thereon. [60 v. 55, § 8; S. & 8. 127.] 

\^'bere a tenancy in common has been created between two railroad c mpanies under this pro- 
Yidon, partition can not be compelled, either under the statute in relation to partition or in equity ; 
Kallraad Co. v. Railroad Co., 3d O. S. 614. 

Sec. 3408. [When stock or bonds are held in a fldnciary capacity.] When any 
portion of the stock or bonds of a company is held by the state, or a county, township, 
city, village, or other municipal corporatioa, or by an executor, administrator, or a 
guardian, or otherwise in a fiduciary capacity, the governor, county commissioners, town- 
ship trustees, council, or other authority of the municipal corporation, or person holding 
in a fiduciary capacity, may become parties to any agreement for the reorganization of 
6uch company, and may control, exchange, or manage such stock or bonds according to 
the terms of the agreement, and take and receive new stock or bonds to be issued in lieu 
of the original stock or bonds, which shall be held on the same terms, and subject to all 
liens, which attached to the original stock or bonds. [58 v. 70, § 9; 60 v. 55, g 6; S. & 8. 
126; S.&8. 130] 

PRIVATE SALES OF ROADS. 

Sec. 3400. [When a company may sell its road-bed, ete.j A company, owning 
in whole or in part any road-bed and right of way for a railroad within this state, includ- 
ing those acquired by purchase at judicial sale, which, from lack of means, or other 
cause, is unable to complete the construction of its proposed line of road thereon, may 
sell, assign, and transfer the same, or any part thereof, to any other company incorpo- 
rated under the laws of this state, with authority to construct and operate a railroad over 
thei»ame route, or any part thereof, which transfer shall include all work done upon 
such lipe of road, together with all material furnished therefor, not exempted by the- 
terms of the grant, with all right[s], privileges, and easements, as fully as the same are 
or may be possessed by the company making the same, and shall to the same extent, vest 
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the title of and the right to enjoy the same in such grantee. [65 v. 142, § 1 ; 66 ?. 384, 
§?1, 2; S.&S. 133.] 

H. subscribed for a number of shares in a railroad company, the subscription to be paid wben 
the road was completed. The company being unable to complete the road, sold all of its property 
to another railroad company, which latter company completed the construction of the road : Held, 
that this section did not confer authority to sell the stock subscription of H. ; and no ownerBhip in 
the subscription passed to the company grantee, by virtue of the deed. The subscription was con- 
ditional, and the company grantee did not, by performing the condition precedent, fix the liabllitj 
of the subscriber : Railroad Co. v. Hinsdale, 45 O. S. 656. 

Sec. '3410. [The transfer to be by deed.] Such transfer t^hall be by deed, dnlj 
executed by the president of the company grantor, in the manner provided by law for 
the conveyance of real estate, and shall be for such consideration as the parties msy 
a^Cree Upon. [65 v. 142, § 2; 8. «& S. 133.] 

Sec. 8411. [Two-thirds in interest of stockholders must consent.] Before anj 
such transfer shall be made, the president of the company shall call a meeting of the 
stockholders of the company at some convenient point on the line, or at a terminus of 
the road, of which he shall cause at least thirty days' notice to be published, in some 
newt- paper printed or in general circulation in each county in which such road-bed and 
right of way are situate ; such meeting may, by a concurrent vote of two-thirds in interefit 
of the stock represented thereat by the owners thereof, in person or by proxy, declare by 
resolution the inability of such company to complete its line of road, prescribe the terns 
of the proposed transfer of its road-bed and right of way, and direct the president of the 
company to execute the deed ; and all such proceedings, resolutions, and directions shall 
be duly recorded in the proper record book of the company, and a copy thereof delivered 
to the grantee, and they shall also be recited in the deed. [65 v. 142, i 3; S. & 8. 133.] 

Sec. 3412. [Yfh&t interest dissenting stocliholder may retain.] No traufifcr 
shall be made against the dissent of any stockholder, expressly declared and filed in 
writing at such such meeting, without the guaranty of the company grantee that it will 
cause to be issued to him certificates of its capital stock, equal in amount to his pro 
rata interest as a stockholder of the grantor, in the amount for which the property is 
sold. [65 V. 142, H; S. & S. 133.] 

Sec. 3413. [Title to property rests in grantee.] The title to the property eo 
transferl-ed, together with the right to use, occupy, and enjoy the property for any and all 
purposes proper for the construction, maintenance, and operation of a railroad thereon, 
shall pass to and vest in the company grantee, by the execution of the deed, to the same 
extent as the granting company might or could use, occupy, and enjoy the same. [65 v. 
142, ? 5 ; 70 V. 245, g 1 ; 8. & 8. 133.] 

Sec. 3414. [Certain rights of way forfeited.] Where, upon an unfinished road, 
a right of way, or any part thereof, remains for ten years unused for railway purposes, 
it shall be held forfeited, and shall revert to the owner of the land, unless at least 
twenty miles of the road have been completed by the company during that period. [65 
V. 142,§6; 8. & 8. 133.] 

RECEIVERS. 

Sec. 8415. [May sue and be sued without leave of court.] When a line of rail- 
road, the whole or any part of which lies within the limits of this state, has been placed, 
by order of court, in the hands of a receiver, who has taken charge of and is operating 
the same for the purpose of carrying passengers and freight, and doing such other things 
as ordinarily belong to the running and management of railroads, such receiver may, in 
his official capacity, sue or be sued in the courts of this state without leave preykftt^ 
granted ; provided, however, that no person shall act as such receiver unless ]lt1lt > 
resident citizen of this state. [69 v. 31, § 1.] 

A receiver of a railroad, operating the road under the order of the court, in the maxmttHil^^ 
^ done by ttie railroad company, and having the exclusive control of the road, and hiaatMMJW 
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employes in the business, may be made answerable in his official capacity, to bis employes and others, 
for iojaries sustained through the negligent discharge of his duties by himself or agents, where the 
ndlroad company, if it were operating the road, would have been liable: Meara v, Receivere, 20 0. 8. 187. 

As to power of foreign receiver and right to su« in Ohio : Bank v. McLeod, 38 0. 8. 174. 

Cited in Railroad Co. v. Orme, 1 C. C. 513. See same case, under g 8044. ' 

A receiver of a railroad company Is a competent party plaintiff in a suit to restrain ditch pro- 
ceedings against the company, commenced and prosecuted after his appointment as such receiver: 
Caldwell v. Township Trustees. 2 C. C. 10. 

This section authorizes suits to be brought against the receiver of railroads, and the same prose- 
c«ted to final Judgment, without leave of court; but does not authorize the levy upon or sale of 
property in the possession of such receiver without leave of the court appointing the receiver: Croy, 
Admr., V. Marshall, 3 C. C. 489. 

If a creditor claims that property is improperly in the bands of a receiver, he mnst apply to the 
0ourt appointing the receiver, to release the same, so that he may levy upon it : lb. 

Where a plaintiff in an action against a railroad company whose property is then in the 
luuids of a receiver (appointed by the same court), to which action such receiver is not a party, 
recovers against the company a money judgment, the same is not void, on the ground that for this 
reason the court had not jurisdiction to render the same : Mather v. Tunnel Co., 3 C. C. 284. 

Sec. ^16« [Where action may be brought, and service.] Actions may be 
brought against the receiver of a railroad in any county through or into which the road 
is constructed, and service of sammons may be had upon the receiver, or upon the super- 
intendent of the road, or upon any ticket or freight agent who is in the employment of 
or acting for the receiver ; but no service made upon the ticket or freight agent shall be 
▼alid, unless the office or place of business of such agent is in the county where suit is 
brought [98 v. 31,? 2.] 

Cited in Railroad Co. v. Orme, 1 C. C. 518. 

Sec. 3417. [Application of funds, and lien thereon,] The earnings of a railroad 
in the hands of a receiver, and all other money which comes into his hands as such re- 
ceiver, shall be applied first to pay cests and expenses of the suit in which he was ap- 
pointed, and the expenses of operating and managing the road, including all materials 
and supplies procured by him therefor, and liabilities incurred by him in such operation 
and management; and all judgments recovered against the receiver of a railroad for 
injaries to person or property, or for wages of employes or work done or materials fur- 
nished while he is operating or managing the road, shall be a lien on the funds in his 
hands as receiver, but shall affect him only in his trust capacity, and not individually. 
[69 V. 31, 2 3.] 

Satisfaction of a judgment rendered against a receiver can be obtained only out of the fund in 
Mis bands, as may be directed by the court appointing him : Meara v. Receivers, 20 O. S. 137. 

Sec. S41S. [Where receiver must deposit money.] When the line of [a] railroad 
operated by a receiver lies wholly within this state, all money which comes into the 
hands of the receiver, whether arising from operating the road or otherwise, shall be 
kept and deposited in such place within this state as the court may direct, until properly 
disbursed ; but if any portion of the road lies in another state, the receiver shall be re- 
quired to deposit in this state at least such share of the funds in his hands as is propor- 
tioned to the value of the property of the company within this state. [69 v. 31, § 4.] 

' JUDICIAL 8AX.E8 OF ROADS. 

Sec. 3419. [How purchaser of railroad may acquire franchise.] The pur- 
chaser of a railroad, situate wholly or partly within this state, which has been or may 
hereafter be sold pursuant to judicial proceedings, may acquire the franchise to be a cor- 
poration originally vested in the company which held the road prior to such sale, by 
grant of such company, under such terms and conditions as may be agreed upon by the 
directors of the company, with the consent of the stockholders owning two-thirds of the 
Uttock ; which grant shall be in the same form as is required by law to convey real estate, 
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and shall pass such franchise to the persons or companj hecoming the owner, bj pur- 
chase as aforesaid, of such railroad ; but no snch grant shall be made unless provisioa 
be made for firanting to the stockholders in the original company stock in the reorgan- 
ized companj, upon equal terms with the stockholders thereof, and as shall be acceptable 
to the directors making such grant. [62 y. 169, U ; S. A S. 125.] 

Construed as applied to trannfer of a special charter under Constitution of 1802; rights of trwis- 
feree in such case held subject to limitations of Constitution of 1851 ; State v. Sherman, 22 0. S.4U. 

Skc. 3420. [Certain roadH may be sold at judicial sale.] The real and per- 
sonal property, road-bed, right of way, fixtures, and franchises of a comp,^ny in this state 
which has not completed, nor conveyed by dead of trust, or mortgage, any part of its 
road, and which is insolvent, and whose property is in the hands of a receiver appointed 
by a court of competent jurisdiction, may be sold at judicial sale ; and the title thereto, 
with all the rights, Jiberties, faculties^ and franchises, sha'U pass by such sale, and vest 
in the purchaser thereof, as fully as the same had been possessed, exercised, and enjoyed 
by such company. [65 v. 192, ? 1 ; 8. & 8. 131.] 

In an action brought to determine the priority of liens on, and for the sale of, a railroad, neither 
lien holders nor general creditors can question the legality of the incorporation of the railway com- 
pany, or the validity of mortgages of feuch company, upon the ground of such illegality : Hatry r. 
Railway Co., I C. C. 426". 

Sec. 3421. [The reeelYcr must petition therefor,] Before any such sale shall 
be ordered the receiver shall tile in such court his petition therefor, in which he shall set 
forth the names of the creditors of the company, with the sums due to each, as nearly as 
can be ascertained, a statement of its assets, exclusive of its road-bed, rights of way, and 
franchises, and a pertinent description, in general terms, of the road-bed, right of way, 
and property so sought to be sold, and shall cause uotioe thereof to be published, for six 
consecutive weeks, in some newspaper printed and of general circulation in each of the 
counties in which any part of the road-bed is situate ; and any creditor shall, at any time 
before the distribution of the proceeds of the sale, have the right to appear and set op 
his claim by answer, and have.it determined by the court, if it is omitted from or inaccu- 
rately sUted in the petition. [65 v. 192, § 2 ; 8. & 8. 131.] 

8ec. 3422. [Order for appraisement of road.] The court, on proof of the pub- 
lication of such notice, and on being satisfied that a sale is necessary for the payment of 
the indebtedness of the company, shall order the sale of such road, road-bed, rights of 
way, property, and franchises, upon such terms of payment as the court may deem proper, 
and shall issue its order to the receiver, commanding him that he cause the same to be 
appraised by commissioners, to be selected by the court, skilled in the construction and 
value of such road-beds as they may be called upon to appraise, having the qualifications 
of a freeholder, not less than three in number, and consisting of at least one from each 
county in which any part of the road-bed is situate; and such proceedings shall be had 
under such order as are provided by law in case of tales of real estate made by order of 
court in other cases, so far as the same may be applicable. [65 v. 192, § 3 ; 8. & 9. 132.] 

Sec 3423. [Notice of sale to be published.] Before any such sale shall be made, 
notice thereof shall be given by publication, for six consecutive weeks, in some news- 
paper published and of general circulation in each of the counties through or in which 
such road is located, and also in some newspaper published and of general circulation 
in each of the cities of New York and Cincinnati, for at least thirty days prior to the 
day of sale ; but the sale shall not be made for less than two-thirds of the appraised 
Yidue of the property and rights, unless, upon the same having been twice offered and 
not sold the court, in its discretion, order a reappraisement. [65 v. 192, 2 4; S. 
& 8. 132.] 

Sec. 3424. [Confirmation of sale, and deed.] When a sale is made and reported 
to the court, if the court is satisfied that the same was fairly and properly conducted, in 
all respects, according to law, and the order of the court, it shall cause the sale to be 
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'OODfirmed, and shall order the receiyer to execute and deliyer to the purchaser a deed of 
coDYeyance for the road, road-bed, rights of way, real estate, fixtures and franchises so 
sold. [66 y. 192, J 5 ; S. & S. 132.] 

Sec. 8425. [How proceeds of sale distributed.] The proceeds of the sale, after 
paying the costs and expenses thereof and the unpaid expenses of the trust against the 
company, shall be distributed pr6 rata among all the creditors of the company. [65 v. 
192,2 6; S. &S. 132.] 

Sec. 8426. [Who may purchase such property.] A company organized under 
the laws of this state may become the purchaser of such property ; and any number of 
persons, not less than five, may become the purchasers of such road, road-bed, rights of 
way, property and franchises, at such sale, and upon filing a transcript of the decree of 
confirmation in the ofl&ce of the secretary of state, shall become a corporation of this 
state, amenable to its process, and, with perpetual succession by such name as they may 
assume to themselves, subject to the laws of this state regulating corporations, and shall 
hold the property, rights and franchises so purchased, free and discharged from all 
liability for the debts of the original corporation. [65 v. 192, ? 7 ; S. & S. 132.] 

Sec. 8420a. [Purchaser of railroad at judicial sale may sell same ; grant to be 
recorded.] The purchaser or purchasers of the real and personal property, road-beds, 
rights of way, fixtures and franchises of any railroad company in the state of Ohio, and 
sitaated wholly or in part in this state that have been or shall hereafter be sold pursuant 
to judicial order, judgment, or decree, and which sale has been confirmed by the court 
making the order of sale, may sell the same, or any portion thereof; and the title 
thereto, with all the rights, liberties, faculties and franchises shall pass by such sale and 
vest in the purchaser or purchasers thereof, as fully as if the same had been possessed, 
exercised and enjoyed by such railroad company, and which passed by said judicial 
sale; which grant, being in the same form as by law required to pass real estate, shall be 
recorded in the record of deeds of the county or counties in which said real or personal 
property is situated, and said rights and franchises sire or may l>e exercised. [1880. 
March 11 ; 77 v. 60.] 

Sec. 8426b. [Railroad company, and any number of persons, may become 
pnrcliasers ; purchasers may become incorporated ; stoclc and bonds may he issued 
as purchase price, etc.] That any railroad company organized or existing under the 
laws of this state may become the purchasers of such property, as provided in the first 
section (3426a) of this act, and any number of persons may become the purchasers of 
such road, road-beds, rights of way, property and franchises, as provided herein, either 
directly at such judicial sale or by grant from the purchasers at such sale, whether the 
same shall have been heretofore or may hereafter be made ; and upon filing a copy of 
said deed or grant in the office of the secretary of state with articles of incorporation 
executed in accordance with sections thirty-two hundred and thirty six and thirty-two 
hundred and thirty-seven of the Revised Statutes of Ohio, they and such persons as 
they may associate with* them, not less than five in number, shall become a corpora- 
tion, with perpetual succession, by such name as they may assume to themselves, with 
fall capacity to maintain and operate such railroads, whether located wholly within 
this state, or partly within this state, and partly within another state or states, and with 
authority to provide for the purchase price of the railroad and other property so pur- 
chased, by the issue of its capital stock, preferred or common, and bonds secured by 
mortgage or otherwise, bearing interest at a rate not exceeding seven per cent, per 
annum, and stock and bonds heretofore or hereafter issued at such purchase price, in 
whatever amounts the incorporators, in good faith, may have agreed on, shall be valid 
and taken as folly paid for by the transfer to said corporation of such railroad and 
property, and also by such issue of stock or bonds, to raise the necessary means suitable 
to improve such railroad property and equipment for the uses and purposes for which it 
is employed ; and in the operation and maintenance of such railroad, the said corpora- 
tion shall be entitled to all the rights, and be subject to all the obligations and re- 
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8trictioii8 imposed upon railroad oompanies by the general laws of this state. 
March 11 : 77 v. 60 ; 1890, April 24 : 87 v. 270.] 

BAILBOAD POLICE. 

8ec. 8427. [Appointment of railroad police ; ikeir qualifleations, term of ofllee 
and reTOcation of commission*] The governor, upon the application of a compiny 
owning or nsing any railroad in this state, shall appoint and commission such persons u 
the company may designate, or as many thereof as he may deem proper, to act as police- 
men for and upon the premises of such railroad or elsewhere, when directly in thediB- 
charge of their duties for such railroad; and all policemen so appointed shall be citizens 
of the state of Ohio, and men of good character, and said policemen shall hold their 
office for three years, unless their commissions be revoked by the governor for good cause 
shown, or by the railroad company as provided by section three thousand four hundred and 
thirty-tvH) of the Revised Statutes, and all commissions heretofore issued by the governor 
' of this state, under and by virtue of section three thov^artd four hundred and twen^tevm 
of the Revised Statutes of Ohio, as passed March 18, 1867, shall expire, and the aathoritr 
under and by virtue of the same shall be revoked on and after the first day of June, 
1885. [1885, February 18: 82 v. 51; Rev. Stat. 1880; 64 v. 60, §? 1, 2; S. & S. 121.] 

The state has reserved to itself the right to enact police laws neceesary to secure the llTrt tod 
property of its citizens. Among the powers thus reserved is that of prescribing reasonable regnlft- 
tions for the running of trains so as to avoid danger to the lives and property of Ita citizens: Bail- 
way Co. V. Railroad Co., 30 0. 8. 601. 

Sec. 8428« [Oath ; record of commission ; powers Aid liabilities of soch 
police.] Each policeman so appointed shall, before entering upon the duties of bis 
office, take and subscribe an oath of office, which shall be indorsed upon his commission ; 
a certified copy of such commission, with the oath, shall be recorded in the office of the 
clerk of the court of common pleas in every county through or into which the railroad 
for which such policeman is appointed runs, and for which it is intended he shall act; 
and policemen so appointed and commissioned shall severally possess and ezercige all 
the powers, and be subject to all the liabilities of policemen of cities of the first class, 
in the several counties in which they are authorized to act while in the discharge of 
their duties for which they are appointed. [1885, February 18 : 82 v. 51 ; Rev. Stat. 
1880; 64v. 60,§3; S. & 8. 121.] 

Sec. 3420. [Power of such police to enforce regulations of road and make 
^rrests*] A company which avails itself of the provisions of the two preceding sections 
may make needful regulations to promote the public convenience and safety in and 
about its depots, stations and grounds, not inconsistent with the laws of the state, and 
cause the same to be printed and posted conspicuously upon its depots or station build- 
ings, and such policemen may enforce and compel obedience to the same ; and the keeper 
of jails, lock-ups, or station-houses in any of such counties shall receive all persons 
arrested by such policemen for the commission of any offense against such regulations 
or the laws of the state, upon or along the railroad or premises of any such company to 
be dealt with according to law. [64 v. 60, § 3; 8. & S. 121.] 

Sec. 8430. [Such police to wear badges, when«] Each policeman so appointed ^ 
and commissioned, shall wear in plain viewi when on duty, as heretofore specified* a 
metallic shield with the word "Police," and the name of the railroad for which he ifl 
appointed inscribed thereon, extept while acting as detective in the discharge of liii 
duties for such sailroad. [1885, February 18 : 82 v. 51 ; Rev. Stat. 1880 ; 64 v. 60, Hf 

(8. & 8. 121).] 

» 

Sec. 3431 • [Compensation of police,] The compensation of such poUmwrt 
e paid by the company for which they are respectively appointed, and al 1^V/i^ ^ 
r as may be agreed upon by the parties. [64 v. 60, ? 5 ; 8. & 8. 121.] ?»' 
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Sec 3432. [When powers cease.] When a company no longer requires the 
services^of a policeman so appointed, it may file a notice to that effect, under its corpo- 
rate seal, attested by its secretary, in the several offices where the commission of such 
policeman is recorded, which shall be noted by the clerk upon the margin of the record 
where the commission is recorded, and thereupon the power of such policeman shall rease 
and determine. [64 v. 60, § 6 ; S. & S. 121.] 

Sec. 3433. [When, a passenger eondnetor is a policeman.] The conductor of 
every train carrying passengers within this state is hereby invested with all the puwem, 
duties, and responsibilities of police officers, while on duty on his train. [73 v. 1'36. § !■] 

Sec. 3434. [When conductor may eject a passe'nger. ] When a passenger is gn il ty 
of disorderly conduct, or uses any obscene language, or plays any game of cards orchanc« 
for money or any other thing of value, upon any passenger train, the conductor of ^'^uch 
train shall stop his train at the place where such offense is committed, or at tl^e next 
stopping place of such train, and eject such passenger from the train, using ouly ftuch 
force as may be necessary to accomplish such removal ; and the conductor may coniiuand 
the assistance of the employes of the company and of the passengers on such Lraia to 
assist in such removal ; but before doing so he shall tender to such passenger such pro* 
portion of the fare he pai^ as the distance he then is from the place to which lio has 
paid fare bears to the whole distance for which his fare is paid. [73 v. 166, § 2 ] 

Sec. 3435. [When he may arrest a passenger.] When a passenger is j^ui'ty of 
any off'ense upon a passenger train, the conductor of such train may arrest him and take 
him before anv magistrate having cognizance of such offense, in any county in thii^ atate 
in which such train runs, and file an affidavit before such magistrate, charging him with 
such offense ; but in no case shall the liability of a railroad company for damages 
caused by the conduct of its conductor be affected by the provisions of this and the next 
preceding section. [73 v. 166, ? 3.] 

Sec. 3436. [Penalties against conductors for violations of certain st^rttoiii^. ] 
A conductor having charge of a passenger train withtn this state*, who willfully neglects 
his duty as required by the two preceding sections, or fails to use all the means In his 
power to carry out the requirements of such sections, shall be deemed guilty uf negli- 
gence of official duty, and on conviction thereof, before any court having coiiJi.>f^tent 
jurisdiction, shall be fined not less than five nor more than twenty -five dollars* [7S 
V. 166, ? 4.J 

AN ACT 

To compel railroad companies to keep their right of way free from all combustible material, antl to 
use diligence in preventing fires. 

Section 1. Be it enacted by the Oenered Asstmbly of the State of Ohio, ,That every 
railroad company, or every person in charge of a railroad as manager or receiver, Mhall 
be required to keep the right of way of such company clear and free from weed.i, high 
grass land] decayed timber, which from their nature and condition are coiKbuetible 
material, liable to take and communicate fire[s] from passing locomotives to abuuing or 
adjacent property. And such company shall be liable for all damage sustained by the 
owoer or occupant of abutting property from any carelessness or neglect to keep such 
right of way clear of combustible material as herein provided. 

Sec. 2. Any person owning or controlling property abutting or adjacent to such 
railroad right of way, in case of failure to comply with the provisions of this act after 
twetiiy days' notice ld writing, the default still continuing, may caVise to be removed all 
GombuBlLHle njaterial from the right of way from [of] such railroad alonpj or by Hiich 
iibntting or adjacent property and upon presentation of a reasonable account for tho 
samia so the agent at the nearest station of such company or receiver, and if such com* 
pany or receiver refuRfi to pay the same within thirty days, the amount may be recov- 
ered by law^ before any court having jurisdiction thereof. 

8ec. 3, Thtsi at--t shall take efiect and be in force from and after its passage. [1890, 
March 24 : 87 y. p. 99.] 
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AN ACT 
To provide a^ixist aocidente on railroidBand limit the hours of 8er?ice. 

Section 1. Be U enacted by the Oenerai Assembly of the State of Ohio, That no com- 
pany operating a railroad over thirty miles in length, in whole or in part, within thu 
fitate, shall permit or require any conductor, engineer, fireman or brakeman on any train 
Vho has worked in his respective capacity for twenty-four consecutive hours, except in 
-case of casualty, to again go on duty or perform any work until he has had at least 
eight hours' rest. Ten hours' labor shall constitute a day's work, and for every hour in 
excess of said ten hours' work, that any conductor, engineer, fireman, brakeman or anj 
trainman of a companv, who works under directions of a superior, or at the request of 
the company, shall be required or permitted to work, he shall be paid for said extri 
services in addition to his per diem. 

Sec. 2. Any company which violates, or permits to be violated any of the pro- 
visions of the preceding section, or any officer, agent or employe who violates, or per- 
mits to be violated any of the provisions of the preceding s^tion, shall be fined not less 
than one hundred dollars, nor more than one hundred and fifty dollars. 

Se(;. 3. This act shall take effect upon its passage. [1890, March 26: 87 v. 112.] 

AN ACT : 

Forthe protection and relief of railroad employee ; forbidding certain rules, regulations, contncti 
and agreements, and declaring them unlawful ; declaring it unlawful to use cars or locomotlTei 
which are defective, or defective machinery or attachments thereto belonging, and declaring 
such corporrttion liable, in certain ca«e8, for injuries received by its servants and employes on 
account of the carelessuees or negligence of a fellow servant or employe. 

Section 1. Beit enacted by the Oenerai Assembly of the State of Ohio, That it shall be 
unlawful for any railroad or railv^ay corporation or company owning and operating, or 
operating, or that may hereafter own or operate a railroad in whole or in part in tbn 
state, to adopt or promulgate any rule or regulation for the government of its servants or 
employes, or make or enter into any contract or agreement with any person engaged in 
or about to engage in its service, in which, or by the terms of which, such employe in anj 
manner, directly or indirectly, promises or agrees to hold such corporation or company 
harmless, on account of any injury he may receive by reason of any accident to, break- 
age* defect or insufficiency in the cars or machinery and attachments thereto belonging, 
upon any cars so owned and operated, or being run and operated by such corporation, or 
company being defective, and any such rule, regulation, contract or agreement shall be 
of no effect. It shall be unlawful for any corporation to compel or require directly or 
indirectly an employe to join any company association whatsoever, or to withhold anj 
part of an employe's wages, or his salary for the payment of dues or assessments in anf 
society or organization whatsoever, or demand or require either as a coQdition precedent 
to securing employment or being employed, and said railroad or railway companj shall 
not discharge any employe because he refuses or neglects to become a member of any 
society or organization. And if any employe is discharged, he may, at any time within 
ten days after receiving a notice of his discharge, demand the reason of said discharge, 
and said railway or railroad company thereupon shall furnish said reason to said dis- 
charged employe in writing. And no railroad company, insurance society or association, 
or other person shall demand, accept, require, or enter into any contract, agreement, stip- 
ulation with any person about to enter, or in the employe of any railroad company 
whereby such person stipulates or agrees to surrender or waive any right to damages 
against any railroad company, thereafter arising for personal injury or death, or where- 
by he agrees to surrender or waive in case he asserts the same, any other right whatso- 
ever, and all such stipulation and agreements shall be void, and every corporation, asso- 
ciation or person violating or aiding or abetting in the violation of this section shall 
for each offense forfeit and pay to the person wronged or deprived of his rights hereunder 
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the sum not less than fifty dollars ($50) nor more than five hundred dollars ($500) to be 
recovered in a civil action^ 

Sec. 2. It shall be unlawful for'JJany such corporation to knowingly or negli- 
gently use or operate any car or locomotive^that is defective, or any car or locomotive 
opoQ which the machinery or attachments thereto belonging are in any manner defect- 
ive. If the employe of any such corporation shall receive any injury by reat^on of any 
defect in any car or locomotive, or the machinery or attnc hments thereto belonging, 
owned and operated, or being rbn and operated by such corporation, such corporation 
shall be deemed to have had knowledge of such defect before and at the time such injury 
is 80 sustained, and when the fact of such defect shall be made to appear in the trial of 
RDy action in the courts of this state, brought by such employe, or his legal representa- 
tivep, against any railroad corporation for damages, on account of such injuries sa 
received, the same shall be prima facie evidence of negligence on the part of such 
corporation. 

Sec. 3. That in all actions against the railroad company for personal injury 
to, or death resulting from personal injury, of any person, while in the employ of such 
compaDy, arising from the negligence of such company or any of its officers or employes, 
it shall be held in addition to the liability now existing by law, that every person in the 
employ of such company, actually having power or authority to direct or control any 
other employe of such company, is not the fellow servant, but superior of such other 
employe, also that every person in the employ of such company having charge or control 
of employes in any separate branch or department, shall be held to be the superior and 
not fellow servant'of employes in any other branch or department who have no power to 
direct or control in the branch or department in which they are employed. 

S^. 4. This act shall take efiect and be in force from and after its passage. [1890^ 
April 2: 87 v. 149.] 

STBEET BAILWAYS. 

Sbc. 3487. [Where street railways may be constructed.] Street railways, with 
single or double tracks, side tracks and turnouts, may be constructed or extended 
within or without, or partly within and partly without, any municipal corporation or 
nnincorporated village; and offices, depots and other necessary buildings for such rail- 
ways may also be constructed. [67 v. 10, § 1 ; S. & S. 135.] 

Sees 3909a. 

See notes to U 2500-2505. 

The exercise In good faith, by council, of the right to authorize an extension will not be inter- 
fered wiih by the court : Sims v. Street Railroad Co., 37 O. S. 556. , 

The extension may be besrond the termini named in the certiflcate of incorporation: Ih. 

The ordinance granting such extension is not an act conferring corporate power: lb. 

A street railroad does not cease to be such because a grip cable is substituted for horses as the 
motive power: Clement v. City of Cincinnati (Cin. Sup. Court, Gen. Term 5), 16 W. L. B 855.] 

Sec. 3488. [Who may grant authority to coikstnict same ; proTiso«l The right 
BO to construct or extend such railway within or beyond the limits of a municipal cor- 
poration can be granted only by the Council thereof, by ordinance, and the right to con- 
struct such railway within or beyond the limits of an unincorporated village can be 
granted only by the county commissioners, by order entered on their journal ; and after 
said grant or renewal of any grant shall have been made, whether by general or special 
ordinance, or by order of the county commissioners, neither the municipal corporation 
nor the county commissioners shall releabe the grantee from any obligations or liabili- 
ties imposed by the terms of said grant or renewal of a grant during the term for which 
said grant or renewal shall have been made. Provided, that no authority shall be given 
by soch municipal or county authorities, to occupy the track, whether single or double^ 
or ether structure, of any existing street railways for more than one-eighth of the entire 
distance between the termini of the route, as actually constructed, operated and run 
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oyer, of the company or dndividual to whom such grant is made ; except, however, in 
granting permission to extend existing routes in cities of the first, second and third 
grade of the first class, and first grade, second class,/ such cities, and the companies 

owning such route, shall have the same rights and powers they have under the laws and 
cotitiacts now existing; and Ihat no fxtennion f>f tny street railroad located wboUv 
without any such city, or of any (street railroad wherever located, which has been or 
fihal] be buiU in punmanee of a right obtamed from any uource or authoriiy other thm 
a municipal corporatiou, nhall be made wkhiu tht^ limiu^ of ^udi city, except as a new 
roule, and subjeci to the ptovibIoub of Hccliocs fwo th(Ui4finfl fivejiimdrfd and ptw and tm 
ihaiimind five himdred and ttto. [iHm, April 18: Hi) v. 173, 174; Rev. StaL IS^; 67 

* 

A preUmitiflrr aT4llTiatiM» design at Ins a rouu- for a propofled Htrcei rati road and directing ibt 

city clerk to iwivertlfte foriaeaiefi prujjisimlfi to coustniol liml cipcmte siicb road, Ja noi an ordlnmw 

creatlii^ a H|;;ht. or gmiitJng a. franchifie, or involving the eir^jiHlJiyre o! mnney^ln the senae iB 

which thotte tt^rmft are uived In i lii^i^ of ihe Revised StatUitcs ^ State ex rcL i'. Bendersou, 38 O, B.^ii 

St3c. 848ft- [Written eonft^nt of ontioriii «r niori* than oiio-liiiir of ti^i frant 
nec^^ssary.] No mich grant ehall be nmde until there is product to c^uncilj or ibe 
coniinJKsltiners, iw ihe case raay be, the wntlen consent of the owners of more than oae- 
half of the feel front of the iotj* ami lands abutting cm the street or public way, along 
which it IP proposed to eonstruet such rnilway or exteupion thereof; and the provisions 
ol SfCtionB tfta thiiw^and ^te humircd and urie and of two thou»a*id fie htmdT&i iind ihietvo 
two tht^uMiJtd jiv^ himdred and fii^^ incluaive^ eio far na th^y are appUtiable, shall be observed 
in all resppct'i, whether the railway proponed ifl an exietision of an old or the granting 
of a new mote; provided, that this act shall not apply to any county containing a citv 
of the second grade of the second clafs. [1883, April 18: 80 v. JT3, 175; Rsv, SUL 
1880 i 65v. il2j3; y. &S. 139,] 

The c^roaS' reference In this section appean in the enrolled act In the»e worda: ** The Mautdpal 
Codtf oT 1 87!!h^ il i Fi Fi of leiprh 5, chapter llve.aubdfvlision two; chapter five, division etghi, title ihirtetu, 
and Is BO contradictory and: mUleftdiuM: thitt It ban bet^ti thought not improper to put the ctirrec; 
reference in the surilon. and print the onijue^i worck bere. (This note appeare^l lu the KtviRloa of 
1680 ; ttw section ha^ since l>een Rmeodcd j 

When a city coctncil ^^ranti perm let> Loo to luoii^ tract a street railroad, without the content of (he 
own em of properly on the etretn in which it U about to bt' con*ttructed, hb reiiUlre4 hy statute, the 
construction of the railroail xany be enjoined at tbe Hult of 8uch owners : Rab4.<rtr< i'. E^Eton, ]90.3.T9 

Tbecotiwent of the lioctnaary nnmbrr ol property ownersi on the street \e a pre-Tei|ui«lte lo the 
po^v^T of council to grant permlMou for the conntructlon of a nireet railrond therein, aurt tbt." act of 
thecouncH in ^rantltlj^ sueb pennlsfilon \¥. not ['onclniiivc a^galnet such property owners, of the fact 
thitt the reijultfiitG luajurlty have j^Lven thi'ir oHseul to 6\ivh coniitrnction of the propobt^d toiuI. ib. 

Whenfttilngle tmct railroad bius b^^en carflully conslmctcfl, with Ihc reiinisite eoaaentof the 
property holders on the utreci, and H in artervvard proposed to coustrutt another track on the Banw 
street, the con^nt of any of the property owDerv to the eoofitruettOD of the duet track <^n not ht 
conntcd an an Absent to the couAtmctiou of the r^econdi a^ a^atni^t thone who reinouf^trate as^nst the 
added tr&ek: lb. 

Sec. ;H4(>. [When pi'op^rty uiaj he npproprEati^d for wiieli railway:^.] When 
the council or comniii*ioner>i make auch granti the cotnpany or person to whom tiie grant 
is made m^j appn^priate any proi>erty necessary therefor, when the owner fsila in 
expre^Hly waive hirt i^Uln] to HaTua^es by reafion of the construction and operation of the 
railway. And in any city of the third ^rade of the first class any person, persons or 
company which is authorized to construct and operate and has constructed and is operat- 
ing a street railway, may appropriate any property necessary for the purpose of occupj' 
ing and usia^ under (section 3438 any eiiiding street railway track or tracks aubject to 
the limitations of ii^aid section and for not more than one-eighth of the entire distance 
between the termini of the ront« Vk» actually conbtr acted, operated and run overt of the 
appropriating company or perwon at the time appropriation proceedings are begiiUi soxh 
appropriation to be made in the mode and manner provided for the appropriauon of 
property in part third, title 2^ chapter 8, of the Revised Statutes. [6S w d5j ^ 4; *JIt, 
53, g 1 ; S, & a 130 8. & S. 137. (1890, April 11, 87 v. 178.)] 



fl 



LAWS APPLICABLE TO llAILROADS. 65 

Sec. S441. [The authority controlling tke public road must consents] If the 
pablic road along which the railway is to be constructed is owned by a person or com- 
pany, or is within the control or management of the board of public works or other pub- 
lic officer, such person, company, or officer may agree with the person or company con- 
stractin^ the railway as to the terms and conditions upon which the road may be occu- 
pied. [67v. 10,?L] 

Sec. 3442. [Form of oath in appropriation proceedings] In case of appropria- 
tion of property for such purpose, the oath to be administered to the jury shall be as 
follows : ** You and each of you do solemnly swear that you will justly and impartially 
assess, according to your best judgment, the amount of compensation which is due to 
[here name the owner or owners], by reason of the appropriation of the street or avenue 
[as in the statement described], irrespective of any benefit from any improvement pro- 
posed by said [here name the company, individual, or company of individuals], and that 
jou will in aase^ging iiny damages that may accrue to [here name the owner or owners], 
W reaeoD of the appropriation, other than the compensation, further ascertain how much 
legg valuable the lot or lots of said [here name the owner or owners], will be in conse- 
qaence of such appropriation." And the jury, in ascertaining such compensation or 
damagee, shall detern^tine the amount thereof without reference to the distinction between 
a public and a priviLte nuisance, and the effect of such distinction upon the right of such 
(^wner or owners to claim compensation or damages, and the court shall, if requested, so 
direct the jury. |6a v. 55, § 5 ; S. & S. 138.] 

Sec. S443. [Co unci I, etc, may fix terms and conditions.] Council or the com- 
ttiseioners, as the case may be, shall have the power to fix the terms and conditions upon 
which gach railways may be constructed, operated, extended and consolidated. [67 v. 10, 
1 1; 66 V. 140,^^1 

Au la the right of councU to prescribe the terms upon which one street railroad company njay 
ate a portion oF tbe trai:k of another company ; see Railroad Co. v. Railroad Co., 36 0. 8. 289. 

INCLINED PLANE RAILWAYS. 

&BC, 3444 [Powers of inclined plane railway companies.] An inolined plane 
railway company may construct, operate and maintain an inclined plane railway, for the 
convey auce ot pasaengera and freight, or either, with such offices, depots and other huild- 
iag^a as it may de<^m necessary, and may establish and maintain a park or pleaaure- 
^ound$, and for such purpose may acquire and hold real estate. [73 v. 229, J 2.] 

Sj^. S445. [How street crossings to be made*] When the part of the railway of 
fluch company which ia operated by steam power crosses a public street or highway, it must 
pias either over or under such street or highway, and shall be constructed in such 
mtDuer, and at such distance above or below the same as not to obstruct the ordinary 
tiae of such street or highway. [73 v. 229, i 10.] 



CHAPTER 3. 

CNION DEPOT COMPANIES. 



3«a Who may file artlclen of incorporation. 

3447, ThenrticleHofinctj rporatioa . 

*«&, Stock owaed ia equHl proportion: powers. 

SMB. Who to be direc^lOJ^ of the company. 



Section 

S450. By-laws, rales, and regulations. 

3451. Liability of the several companiefi. 

3452. Certain laws applicable to such com panlev. 
3458. Guaranty and sale of obligations. 



Sbc. 344G, [Wlio may file articles of incorporation.] The presidents of two or 
more railroad companies running railroads to the same city, town, or village, may by 
the consent and under the direction of their respective boards of directors, file articles 
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of incorporation in the office of the secretary of state, for the purpose of purcbMuig 
depot grounds, and locating, constracting and maintaining a common or union station- 
house and passenger depot, and a union railroad by two or more tracks connecting the 
railroads of such companies for business purposes. [66 v. 63, § 1 ; S. & 8. 122.] 

Sec. 3447. [The articles of incorporation,] The articles of incorporation skill 
specify — 

1. The name assumed by such company. 

2. The names of the companies, and the city, village, or town where such depot 
and connection tracks are proposed to be constructed. 

3. The amount of capital stock necessary to obtain a site and construct and main- 
tain such depot and tracks. 

The articles, signed by the presidents in behalf of the companies, with the corpo- 
rate seals of the companies annexed thereto, shall be forwarded to the secretary of state, 
who shall recprd and preserve the same in his office; a copy thereof, duly certified by 
the secretary of state, shall be evidence of the existence of such company ; and thereafter 
such company may contract and be contracted with, sue and be sued, locate and take 
releases of right of way and depot grounds, and appropriate so much land as may be 
necessary for such depot and tracks. [65 v. 63, § 1 ; S. & S. 122.] 

Sec. 8448 [Stock owned in equal proportion ; powers.] The companies whose 
boards of directors authorize the filing of the articles of incorporation, or assent thereto,^ 
shall each be held to own and be liable to pay an equal proportion of the capital stock; 
and the provisions of section three thousand two hundred and eighty-one, shall be applicable 
to such company. [65 v. 63, § 2 ; a A 8. 122.] 

Sbc. 8449. [Who to be directors of the company.] The president of each com- 
pany which enters into such arrangement shall, ex-officio, be a director in the union 
company, unless the board of directors of such company appoint some other person as 
director ; all questions which affect pecuniary liabilities and expenditures shall require 
the concurrence of two-thirds of all the directors ; all officers, agents, and employes of 
the union company shall be appointed by the concurrence of all the members of the 
board, and may be discharged by any two members thereof, and the board /htfll keep a 
record of its proceedings, which shall be open to the inspection of the stockhoHers 
and directors of the companies. [65 v. 63, § 3 ; S. & S. 122.] 

Sec. 8450* [By-laws, rules and regulations*] The board may pass by-laws, 
rules and regulations, not inconsistent with the charters of the companies, for its govern- 
ment, and for the regulation of the depot, depot grounds and the business thereof, and 
shall appoint such officers and agents as may be necessary ; it shall adopt, and post con- 
spicuously in the passenger house, such rules and regulations as will control the conduct 
of all runners, solicitors, hackmen and drivers of vehicles; and the •fficers and agents 
of the company shall have the same authority to arrest and bring to justice pickpockets, 
thieves and persons who violate the public peace, and persons who violate any such rules 
and regulations so posted, and persons who commit crimes and misdemeanors while on 
the depot grounds, as constables have by law within their respective townships [65 v. 
63,? 3; S. &ai22.] 

Sec. 8451. [Liability of the several companies.] The several companies repre- 
sented by the union company shall be jointly liable to the public, and all persons who 
contract with the union company, for all contracts made and damages caused by the 
union company ; and, as between themselves, shall be liable to each other, in the pro- 
portion of the interest of each in the union property, and for all damages, cost and ex- 
penses which arise from the fault or neglect of their respective officers and employes. 
[66 V. 63, §4; S. & S. 123.] 

Sec. 8452. [Certain laws applicable to snch eompanies.] All laws lor the pro- 
tection of railroads and their property, and relating to or enforcing the duties and'obligaK 
tions of officers, agents and employes of railroad companies to the public and to nolioad* 
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companies, or to either, shall be applicable to the railroad tracks, property, officers, 
agents and employes of such union company. [65 v. 63, § 5; S. & 8. 123.] 

Sec. 3453. [Guaranty and sale of obligations. ] The stockholders of such com- 
pany may guarantee the payment of any notes or bonds the company lawfully issues, 
and it may dispose of the same at such rate of premium or discount a^ the cli rectors may 
deem best for its interests. [65 v. 191, H ; S. & S. 123.] 
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MAGNETIC TELEGRAPH COMPANIES. 
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8454. Powers of companies. 

Ub6. Powers of telegraph companies : unlawful to 

contract for exclusive right of way. 
S456. May enter upon and appropriate lands. 

3457. Limitation upon such authority. 

3458. When the land to be appropriated is held 
by a corporation. 

When such land is held by a railroad com- 
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3460. 
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3462. 
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hen the lands lie in more than one 

county. 
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Agent must indorse dispatch, iw hen. 



Section 

3465. Penalties for not iranpmlttiug nr deliver- 

ing message. 

3466. Penalties against pcraous nonnected with 

companies. 

3467. Penalties for knowingly traiiiTmlttliig dis- 

patch es forged, etc. 

3468. When and how telegraph fltmclDres may 
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3469. How and when repEtir of structures en- 

forced. 
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For" an act to prevent trespass by the employes of telegraph companies mul oLhtir personsj, and 
prescribing the penalty therefor. " (82 v. 166, see § 0881—1.) 

For "an act to facilitate the construction of the electric telegraph." (4 p v* Si, »ee ^ BOa&— 227 
et seq.) 

For "an act to authorize the construction of lines for conducting electricity for light and 
power." (83 T. 143, see ? 8035—233 et seq.) 

Sec. 3454. [Powers of companies.] A magnetic telegraph cumpanv heretofort^ 
or hereafter created may construct telegraph lines, from point to point, along and upon 
any public road, by the erection of the necessary fixtures, including poat^, piern jtnJ 
abutments necessary for the wires; but the same shall not incommode the public iq the 
use of such roaa. [50 v. 274. H7 ; S. & C. 299.] 

See note to State ex. rel. etc. v. Telephone Co., 36 O. S. 297, under i 3471. 

The construction and msintenance of a telegraph or telephone line upon a highway, Js a new 
aad additional burden upon the fee, to which, when the highway was e6tabIi^luM, U was not (wq- 
templated it should be subjected, and for which the owner Is entitled to uddiriniita] compeasi^tlon : 
Smith V. Telegraph Co., 2 C. c ;. 259. 

When such company c>nRtructs such line upon the highway, during the p^^rkluiiry nf an maiou 
to enjoin them from so doing, against the objection of the owner, and without tin-t ac^iulring the 
rights© to do by contract with the owner, or otherwise, a court of equity wiH order the same re- 
moved : lb. 

Sec. :I4-V>< [Powers of telegraph companies ; unlawful to nmtmct for extlu- 
siTf right of waj".] Any such company may construct, own, use nnd maintain any 
line or lines of magnetic telegraph whether described in its original articles nf incorpora- 
tion or not, and whether such line or lines are wholly within or partly k'vrmd th^ lirMitfi 
of thiu state, and may join with any other company or association in fOTiiiuctJnir, lenting 
uwaiug, ujsing or4naintaining suqh line or lines upon such terms as mHv be Hgrt^ed iirh»u 
between the directors or managers of the respective companies; and such ei^mpantes muy 

6 
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own and hold any interest in anj suck line or lines or may become lessees of snch iiD« 
or lines, upon sach terms as may be agreed upon ; but it shall be unlawful for any such 
company or companies, and the owner or owners of ri^jhts of way to contract for Uie ex- 
clusive use thereof for telegraphic purposes. [1880, April 15 : 77 v. 264 ; Rev. Stat 1880 1 
62v. 72.?6; S. &S. 154.] 

Sec. 3456* [May enter upon and appropriate land.] Any such company may 
^nter upon any land, whether held by an individual or a corporation, and whether 
acquired by purchase of appropriation, or in virtue of any provision in its charter, for 
the purpose of making preliminary examinations and surveys, with a view to the location 
and erection of lines of magnetic telegraph, and may appropriate so much thereof as may 
be deemed necessary for the erection and maintenance oJf its telegraph poles, piers, abut- 
ments, wires and other necessary fixtures, and (•r stations, and the right of way over such 
lands and adjacent lands sufficient to enable it to construct and repair its lines. [62 v. 
72, H ; S. & S. 153.] 

See note to Smith v. Telegraph Co., 2 C. C. 259, under § 3454. 

Sec. 8457* [Limitation upon such authority*] No such company shall, without 
the consent of the owner thereof, in writing, enter a building or edifice, or use or appro- 
priate any part thereof, or erect any telegraph pole, pier or abutment in any yard or 
inclosure within which an edifice is situate, nor, in cases not provided for in section 
three ihouaand four hundred and mrty-onCj erect any telegraph pole, pier, abutment, wires, 
or other fixtures, so near to any edifice as to occasion injury thereto, or risk of injury, in 
case such pole, pier, or abutment be overthrown, nor injure or destroy any fruit or orna* 
mental tree. [62 v. 72, § 1 ; ?. & 8. 153.] 

See note to Smith v. Telegraph Co., 2 C. C. 259, under g 3454. 

Sec. 845S. [When the land to be appropriated is held by a corporation], Whoi 
lands sought to be appropriated for lines of magnetic telegraph are held by a corporation 
incorperated under any law of this state, whether held by purchase or in virtue of any 
appropriation authorized by its charter or by any law of this state, the right of the com- 
pany to appropriate such lands, shall be limited to such use of the same as shall not, in 
any material degree, interfere with the practical uses to which the company is authorized 
to put such lands under its charter; and no such company shall erect poles, piers, abut- 
ments, wires, or other necessary fixtures, in such close proximity to any other line of 
magnetic telegraph authorized by law to be constructed as to interfere mechanically wi^ 
th^ practical working of such telegraph. [62 v. 72, ^ 2 ; S. & S. 153 ] 

Sec. 3450. [When 8uch land is held by a railroad company.] 'The right of sach 
company to use lands held by a railroad company, for the permanent structures of such 
telegraph, shall be limited to the land which lies within five feet of the outer limits of 
the right of way of the railroad company, where it is practicable to erect the line within 
those limits ; when *the company seeks to appropriate lands that lie beyond those limits, 
its petition must set forth the facts showing that it is impracticable to erect such line 
within said limits, and designate, either by a survey and map, or by reference to monu- 
ments, or by other means of easy identification, the place or places where the company 
seeks to establish the line; the probate court shall, in all instances, deteriiine, if it be 
controverted by the railroad coDjpany, whether the erection of the line at the place or 
places designated will, in any material degree, interfere with the practical uses to which 
such railroad company is authorized to put such land ; and if the court b satisfied that it 
will so interfere, it shall reject the petition, or require the structure to be erected at such 
other place or places as the court shall direct ; but nothing in this chapter shall be so 
construed as to authorize any company to appropriate the use of the track or rolling- 
stock of any railroad company for the purpose of transporting poles, materials, or the 
employes of such telegraph company, or for any other purpose whatever. [62 v. 72, } 8; 
8. AS. 154.] 



I 



LAWS APPLICABLE' TO RAILROADS. 69 

Sec. 3460. [When the lands lie in more than one count j.] Proceedings to ap- 
propriate lands to the use of a company, against a defendant whose adjoining or contin- 
uous lands lie in more than one couuty, may be instituted in any county in which any 
part of snch lands lie, and the damages shall be assessed, in one proceeding in respect of 
all snch lands of the defendant sought to be appropriated, whether lying in the county 
wherein the court is siting or in other counties. [62 v. 72, ? 4 ; S. & S. 154.] 

Sec. 3461. [How right to use public ground acquired.] When any lands 
aathorized to be appropriated to the use of a company are subject to the easement of a 
street, alley, public way, or other public use, within the limits of any city or village, the 
mode of use shall be such as shall be agreed upon between the municipal authorities of 
the city or village and the company ; and if they can not agree, or the municipal 
authorities unreasonably delay to enter into any agreement, the probate court of the 
county, in a proceeding instituted for the purpose, shall direct in what mode such tele- 
graph line shall be constructed along such street, alley, or public way, so aa not to 
inoommede the public in the use of the same ; but nothing in this section shall be so 
coBstnwd as to authorize any municipal corporation to demand or receive any compen- 
sttioa for the use of a street, alley, or public way, beyond what may be necessary to 
resiDin the pavement to its former state of usefulness. [62 v. 72, § 5 ; S. & S. 154.] 

See note to Smith v. Telegraph Co., 2 C. ('. T^), under 'i MbA. 

Sec. 34()2. [Must rec^elve and transmit dispatches for other Hues.] Every com- 
l)anv, incorporated or unincorporated, operating a telegraph line in this state, shall 
receive dispatches from and for other telegraph lines; and from or for any individual; 
and on payment of its usual charges for transmitting dispatches as established by the 
rules and regulations of the company, shall transmit the same with impartiality and 
good faith, under a penalty of one hundred dollars for each case of neglect or refusal so 
to do, to be recovered with cost «(. suit, by civil action in the name and for the benefit 
of the person or company sendiug or forwarding or desiring to send or forward the 
i'iispatch. [1880, April 15 : 77 v. 264 ; Rev. Stat. 1880 ; 62 v. 72, ^ 8 ; S. & S. 155.] 

See note to State ox rel.. etc. r. Telephone Co., 36 O. S. 297, under sec. 3471. 

While a telegreph company may, by special aprreetnent or by reasonable rules and regulations, 
limit its liability to damages for errors or mistakes in the transmission and delivery of messages, It 
can not stipulate or provide for immunity from liability, where the error or mistake results from its 
own Diligence: such a stipulation or regulation, beiug contrary to public policy, is void : Tele- 
graph Co. V. Grlswold, 37 O. S. 301. 

Where, in an action against the rompany for damages resulting from an inaccurate transmission 
of a netisage, such Inaccuracy is made to appear, the burden of proof is on the company to show 
that the mistake was not-attributable to its fault or negligence : lb. Okey, J. dissented. 

Sec. 34(>3. [>Vhen to forward niensages by mail.] When the person who sends 
a dispatch desires to have it forwarded over the lines of other telegraph companies, 
whose termini are respectively within the limits of the usual delivery of such com- 
panies, to the place of final destination, and tenders to the first company the amount of 
the usual charges for the dispatch to the place of final delivery, the company shall 
receive the same, and, without delaying the dispatch, shall pay to the succeeding line 
the nifceiiEjirv cb^irges (or the remaining distance;- and th*» succeeding line shall accept 
the same, aiad ft>rwarci the ilispatch in the same manner as if the sender had applied to it 
IP fjerHOD, sunil paid tlin usual charges, and for the omission so to do it shall be liable to 
ft Hke penalty, as provivied in the last section. [62 v. 72, ^ 8 ; S. cS: S. 155.] 

Se(\ ;^4U4* [A^t'Mt niUHt indorse dispatch, when.] When application is made to 
any t*ucb compiiny U> fiend a dispatch, the officer, agent, clerk, or servant appointed by 
the cowipany la tvvehe slispatches at that station shall inform the applicant, and, if 
reqiiitfil by him, write upi'n the dispatch, that the line is not in working order, or that 
the di!<pntche« fm hiind for transmission will occupy the time so that the dispatch ofTered 
can not be transtiiitted within the time tecjuired, iff the facts are so; and for an omhision 
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80 to do, or for intentionally siting false information to the Ji{>plicant in relation to the 
time within which the dispatch oiTered may be sent, such officer, agent, clerk, or servant, 
and the company by which he is employed, shall incur the penalty provided in section 
thirty-four hundred and fsixty-two. [62 v. 72, H ; S. & 8. 155.] 

Sec. 3405. [Penalties for not transmitting or deli?eriDg message.] Every 
telegraph company, incorporated or unincorporated, operating any tel^^aph line in 
this state, shall transmit and deliver all dispatches in the order in which they are re- 
ceived for transmission or delivery, under the like penalty of one hundred dollars, as 
provided in sectien ihiriy-f^ur hundred and sixty-two; but arrangements may be made 
with the proprietors or publishers of newspapers for the transmission, for the pnrpose of 
publication, of intelligence of general and public interest, out of its regular order, and 
dispatches by officers of the state or the United States, on public business, may have prefer- 
ence over all private business, when the public interest requires such preference ; no 
company shall be required to deliver dispatches at a greater distance from the station 
at which they are received than its published regulations require; and if an applicant 
direct a dispatch to be mailed at the place of delivery, and otifer to pay the neceasary 
postage thereon, the company shall affix the necessary postage stamp, and mail the dis- 
patch in time for the first mail that departs after such dispatch is received at the office 
of delivery, and for the omission so to do the company shall be liable to a like penalty 
as provided in section thirty- four hundred and sixty-two. [62 v. 72, § S; S. A S. 165.] 

In case of failure to deliver a telegraphic message, the company is only liable for such damages 
as naturally tlow from the breach of ooutract.orsuih as may fairly be supposed to have been witldn 
the contemplation of the parlies at the time the contract was made : Bank v. Telegraph Go.,30 O. S. 6S5. 

If the telegraph company is in default, but it« default is made mischievous to a plaintiff* only by 
operation of some other intervening cause, such as the dishonesty of a third person, the rule " eauaa 
proaekna nan rcmota spectatur" applies, and the company can not be made responsible for tbe leas 
oocasloned by such third person : lb. 

Sec. 840((. [Penalties against persons connected with companies.] Any per- 
son connected with a telegraph company, incorporated or unincorporated, operat^nfc a 
line of telegraph in this state, in any capacity, who willfully divulges the contests or the 
nature of the contents of a private communication, intrusted to him for transmission or 
delivery, or who willfully refuses or neglects to transmit or deliver the same, or willfully 
delays the transmission or delivery of the same, with a view to injure the sender or 
intended receiver thereof, or to benefit himself or any other person, shall be i^fiprisoned 
in the county jail not exceeding three mouths, or fined not exceeding five handr^ dol- 
lars, at the discretion of the court. [62 v. 72, ^ 10 ; S. & S. 166.] 

Sec. 3407. [Penalties for knowingly transmitting dispatches forged, etc^.] A 
person who knowingly transmits by a telegraph line any false communication or intelli- 
gence, with intent to injure any person, or to bpeculate in any article of merchandise, 
commerce or trade, or with intent that another may do so, or knowingly sends or delivers 
a dispatch that is forged, or not authorized by the person whose name purports to be 
signed thereto, shall be liable to the same penalty as is provided in section thirty-four 
hv/ndred and sixty-two. [62 v. 72, §11 ; S. & S. 156.] 

Skc. 3468. [When and how telegraph structures may be removed.] If, at any 
time after the erection of a line of magnetic telegraph upon lands held by a corporation, 
the corporation have occasion to uf^e the land upon which a telegraph pole, pier, abut- 
ment, or other fixture has been erected, for any of the purposes authorized by its charUr, 
the company shall remove such pole, pier, abutment or fixture, to such convenient place 
as may lie designated by the corporation requiring the use of the ground, upon reason- 
able notice, given in writing, and erect the same in such new place, so aa not to interfere 
with the practical uses to which the corporation is authorized to put such land ; and if 
it is impracticable to erect a line of magnetic telegraph open the lauds of such corpora- 
tion, in consequence of the uses to which the corporation put the Jands, the tel^raph 
company may appropriate adjoining lands, by a separate proceeding for that purpose* 
[62 v. 72,? 12; S.&S. 156.] 
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Sbo. 8499. [How and when repair of stmctares enforced.] If, at any time 
after tke erection of such telegraph line on the lands of a corporation, the corporation 
apprehend danger, or risk of danger, to its works or practical operations, in consequence 
of decay or defect in the mode of structure of any of the works of the telegraph company, 
it may require the company, upon five days* notice, in writing, to repair such decayed 
or defective works; or if the danger is imminent, so as not to admit of delay, the cor- 
poration may, without notice, repair the defect, and recover the reasonable expense 
thereof, with costs of suit, before any co:irt of competent jurisdiction. [62 v. 72, J 13 ^ 
8. A 8. 167.] 

8ec. 3470* [How and when telegraph companies may consolidate*] Where twa 
or more telegraph com^sanieo whose several lines are not parallel or in competition with 
each other and when so united will form a continuous line for receiving and transmitting^ 
dispatches, desire to consolidate into a single corporation, they may do so in the manner 
and subject to the rules provided in chapter two for the consolidation of railroad com- 
panies. [1881, February 4 : 78 v. 26 ; Rev. Stat 1880 ; 60 v. 274, § 48 ; 8. & C. 299.] 

Sec. 8471* [Chapter applies to telephone companies.] The provisions of thiff 
ohapter shall apply also to any company organized to construct any line or lines of tele- 
phone; and every buch company shall have have the same powers and be subject to tho 
•ama restrictions, as are herein prescribed for magnetic telegraph companies. 

By the provisions of Chapter 4, Title 2, of the Revised Statutes, each company operating a lin« 
or system of telephones in this state Is required to receive dispatches from and for telegraph and 
other companies without discrimination : State ex rel. v. Telephone Co^ 86 0. 8. 297. 

A contract between a telephone company and the owner of telephone instruments, to the efflBct 
that, Ln the use of such instruments by the company, discrimination shall be made ss between tele- 
graph companies, is void : tb. The use of patented property, like other species of property, when 
devoted to public use, is subject to control by state legislation, where the exigencies of the public 
welfare require it : tb. 'JSrj. 

See note to Smith v. Telegraph Co., 2 C. C. 2fi9. under I 8454. 

Ssc. 8471a. [Electric light companies: laws made applicable fo«] The pro- 
viaions of this chapter, so far as the same may be applicable, shall apply also to any 
company organized for the purpose of supplying the public and private buildings, 
manufacturing establishments, streets, alleys, lanes, lands, squares and public places 
with electric light and power, and every such company shall have the same powers and 
be anbject to the same restrictions as are herein prescribed for magnetic telegraph oom- 
paiiias. [1887, January 26 : 84 v. 7.] 
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